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The Clerk: State your name to the Court, please. 
The witness: My name is Paul Grady, G-r-a-d-y. 


Direct Examination 
By Mr. Adams: 


Q@. Where do you reside, Mr. Grady? 
A. I reside in Greenwich, Connecticut. 
Q@. And you have your office in New York? 
A. That is correct. 
Q. What is your profession ? 
A. I am a certified public acountant. 
Q. Are you now associated with Price, Water- 
house & Company? AY JL Alt. 
Q. In what capacity? 
A. I am a partner of the firm. 
@. In how many States, Mr. Grady, do you 
hold a certificate as a certified public accountant? 
A. Eleven States, including the State of Califor- 
nia. [1233] 
Did you study acountancy in college? 
I did. 
And where? 
At the University of Tlinois. 
When did you graduate ? 
I graduated in 1923. 
With what degree? 
With a degree of Bachelor of Science. 
What was your first association as an ac- 
countant? 


OPOPOPrPOPS 
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A. Almost immediately after graduation from 
the University of Illinois I became a member of the 
staff of Arthur Anderson & Company in Chicago. 

Q. How long did you remain with Arthur An- 
derson & Company? 

A. Approximately nineteen years. 

Q. And at that time, a part of that time, you 
were a partner in that firm? 

A. I was a partner the last ten years of my 
association with the firm. 

Q. While you were with Arthur Anderson & 
Company did you specialize in any particular field 
of accounting work? 

A. I specialized in public utility accounting, al- 
though that was not exclusively my type of work. 


Q. And were you in charge of the public utility | 


work for Arthur Anderson & Company ? 

A. I -was in charge of the public utility work 
in the New York [1234] office of Arthur Anderson 
& Company for a period of five years. Subsequently 


I was in charge of the public utility work for the | 
entire firm for a period of approximately three | 


years. 


Q. When did you leave Arthur Anderson & | 


Company ? A. The early part of 1942. 
@. And what was your next association? 
A. T left Arthur Anderson & Company to go 


with the United States Navy Department at the | 


request of Secretary Forrestal, for the purpose of 


assisting in the organization and determination of | 


f 
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the policies of the cost inspection service of the 
Navy Department, that being the auditing organiza- 
tion of the Navy that was set up during the war- 
time period to audit procurement contracts. 

Q. And would you describe briefly the work you 
did for the Navy. 

A: Well, during that period my technical posi- 
tion was executive assistant in the Secretary’s office, 
and I was assigned to the Cost Inspection Service 
in the Bureau of Supplies and Accounts. J assisted 
in setting up the policies in the preparation of the 
audit manual covering the procedures by which 
contracts were to be audited, and assisted in setting 
up the form of organization and in obtaining com- 
petent accounting personnel to fill the key spots 
in the organization. The organization had approxi- 
mately 6000 employees after it was fully in 
operation. 

Q. When, Mr. Grady, did you become associated 
with Price, [1235] Waterhouse & Company ? 

A. I became associated with Price, Waterhouse 
& Company in May of 1948, after the completion of 


‘my full-time assignment with the Navy Department. 


Q. Now, would you describe, please, in general. 
the fields in which you worked as an accountant. 

A. During the period of something over a quar- 
ter of a century I have had experience in public 
utilities, railroads, manufacturing, general merchan- 
dise and financial type of business enterprises. I 
have also had considerable experience with Govern- 


~ ment corporation type of activities, as represented 


| 


} 
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by the Reconstruction Finance Corporation, Federal 
Deposit Insurance, Rubber Reserve and Rubber 
Development, to name some of them. [1236] 

@. In respect of those governmental agencies, 
you have been engaged in work for the government 
of an accounting nature? 

A. That is correct, accounting and mice: 

@. Have you recently been connected with the 
commission on the organization of the executive 
branch of the United States Government? 

A. I have. 

Q. That is the commission sometimes known as 
the Hoover Commission ? A. That is correct. 

Q. What work have you done for that com- 
mission ? 

A. I was given the responsibility for making 
the survey of the lending agencies of the govern- 
ment for the purpose of preparing factual reports 
as well as a report on recommendations to the 
commission for the commission’s consideration in 
arriving at their own recommendations to Congress. 

@. Have you recently made studies for the na- | 
tional military establishment? : 

A. I have been a member of a committee of 
five which has undertaken a rather comprehensive 
survey of the accounting—and by that I mean not 
only accounting in the sense of records but also in 
the broader sense of accounting control and budg- | 
etary procedures—of the national military establish- | 
ment for the purpose of arriving at specific 
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recommendations for the Secretary of Defense, and 
I might add that our report was likewise used zer| 
by the task force covering the area of the Depart- 
ment of Defense for the Hoover Commission. 

Q. Of what professional societies are you a mem- 
ber? 

A. I am a member of the New York State 
Society of Certified Public Accountants; the Illinois 
Society of Certified Public Accountants; and the 
American Institute of Accountants. The latter is 
the national professional organization of certified 
public accountants. 

Q. Have you been a member of some of the con- 
mittees of the American Institute of Accountants? 

A. Yes, I have been a member of quite a few 
of the committees. 

@. And you have been a chairman of some of 
those committees ? A. Yes, sir. 

Q. Would you name some of the committees of 
Which you have been chairman? 

A. I was chairman of the American Institute 
committee on Public Utilities, in 1939 and 1940. I 
‘Was also chairman of the committee on Auditing 
Procedure, which is one of the two principal tech-- 
nical committees of the Institute, during the four 
years that just ended last fall. 

Q@. You have done some writing on accounting 
questions ? 

A. Yes, I have written a fairly numerous amount 
| of articles. 
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Q. Could you give me a brief description of the 
nature of your publications? 

A. Most of them deal with [1238] 

The Court: Mr. Adams, is this witness going to 
testify to the same subject matter that the account- 
ant testified for the plaintiff? 

Mr. Adams: No, your Honor. 

The Witness: Most of them deal with account- 
ing, auditing and financial subjects, and they have 
been published for the most part in professional 
type of publications—I mean of the American Insti- 
tute of Accounting or the American Accounting 
Association, which is the national organization of 
accounting instructors. 

Q. Have you had any accounting experience with 
the railroad industry ? 

A. Yes, I have had accounting experience with 
the railroad industry. 

Q. When did that begin? | : 

A. Well, it began in the early 1920’s, in the | 
early days of my auditing experience. The princi- 
pal amount of it during that period related to 
interurban electric railways, which at that time 
were quite commonly owned in affiliation with public 
utility groups. I have likewise had some experience 
in steam railroads. Would you like me to describe | 
it or is that a part of the question? 

Q. Would you please give a general description | 
of your accounting experience in the railroad in- 
dustry, adding anything you had in mind to supple- 
ment what you have already said. 


) 
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A. I have made the purchase investigations of 
the Alton Eastern [1239] Railway, the Litchfield 
and Madison, Dlinois Terminal. I have supervised 
special studies of the accounts of the Illinois Central 
Railroad. I have recently been engaged in the rate 
ease proceedings for the Canadian Pacific Railroad 
in Canada. I have likewise been consulted from 
time to time in connection with accounting and audit- 
ing matters for railroad clients handled by my 
firm, which includes the New York Central Rail- 
road, Missouri Pacific, Frisco, Kansas City and 
Southern, Chicago, Rock Island and Pacific. 

Q. Mr. Grady, in your accounting work have 
you had oceasion to consider accounting problems 
of affiliated companies? AG es, Sie, 

Q. Would you say that your work in that con- 
nection has been a substantial part of your account- 
ing experience? 

A. Yes, it has been a substantial part. 

@. Could you give me roughly an estimate of 

what part of your. work has been with the problems 
of affiliated companies? 
' A. I should judge that most of my accounting 
and auditing experience has been related to groups . 
of more than one company, that is, a group contain- 
ing more than one company in the corporate struc- 
ture, to the extent of perhaps more than 50 per 
cent of my total time. 

@. When did your work involving affiliated 
groups begin? 
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A. That began in the very early days of my 
experience. 

@. Has it continued up to the present time. 

A. Yes, sir. 

Q. In connection with your work on groups of 
affiliated corporations, have you had occasion to 
consider the tax problem of these groups? 

A. From an auditing and accounting viewpoint, 
Mr. Adams, yes. 

@. In that connection have you had occasion to 
consider the allocation of taxes among group num- 
bers under consolidated returns? 

A. Yes, that is one of the problems with which 
I would deal. 

Q. How does that matter come to your attention 
in your work? 

A. In the examination of the tax accounts—by 
that I mean the tax accrual accounts, which are the 
liability accounts, and the tax provisions, which 
are expense accounts—it is necessary in the exami- 
nation of any group of companies for the independ- 
ent accountant to determine three things: 

First, that the liabilities for federal income taxes 
for all years which may be open are reasonably 
provided for; 

Second, that the tax provisions for the particular 
year for which income statements are being given 
are reasonable provisions in relation to the taxes 
owed to the government on account of the operations 
for those years; . 
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And thirdly, that the allocations within the group, 
between affiliated companies, are on some reasonable 
basis. The latter point is, of course, particularly 
important where the accountant is asked to give 
his opinion with respect to the financial [1241] state- 
ments of individual companies. 

Q. Are you familiar, Mr. Grady, with the cus- 
tomary business practice for allocating taxes under 
consolidated returns? 

Mr. Phleger: May it please the Court, I am 
going to object at this time as it is perfectly evident 
what the course of subsequent questions will be. 
I-object to this whole line of testimony. I take it 
that what counsel is trying to do now is to prove, 
if there be such, some general practice of allocating 
the taxes between companies joining in a consoli- 
dated return, and I submit that the testimony is 
irelevant, incompetent and immaterial. I have pre- 
viously urged that the practice of those companies 
themselves is not admissible. How any general cus- 
tom, if there be such, would be admissible is wholly 
beyond me. It is not even shown that the custom 
- was known to the parties. We have a situation 
here which counsel on the other side has said is 
unique, and it seems to me that this testimony 
therefore is utterly irrelevant, incompetent and im- 
material. If the witness proposes to testify as to 
what the law is, then it is also not admissible. 

Mr. Adams: Are you finished? 

Mr. Phleger: Yes. 
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Mr. Adams: First, responding to the last state- 
ment that Mr. Phleger made, we do not have any 
purpose, your Honor, to ask the witness to testify 
with regard to the law, of course. The law is for 
your Honor to determine, and no testimony from 
this witness is adducible on the subject of what the 
law is. Our purpose in producing this witness to 
give testimony with regard to the business practice, 
is that only, and I think counsel has fairly stated 
that he anticipates that is our purpose, and it is 
our purpose. We propose to draw to your Honor’s 
attention, as a material factor, a business factor 
as a fact that your Honor may consider. We expect 
to show that under the established business practice 
for the allocation of taxes, the taxes are allocated 
among the members of the group without making 
any payment such as the plaintiff demands here. 
And in my opening statement to the court, I said 
we expected to adduce proof of the practice of 
business as one of the elements in our defense. 
Of course we are not bound by plaintiff’s theory— 
your Honor has referred to that. We expect to 
show that the only recognition given in business 
practice, at the most, is recognition to a particular 
company that joins in a consolidated return, which 
will put it in a position not less favorable than 
it would have been on a separate return basis. In 
this case the corporation would have been in no 
different position, the plaintiff, on a separate return 
basis. 
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Now we have called My. Grady to produce testi- 
mony with regard to business practice and not with 
regard to any question of law. That is clearly so. 
Now your Honor, we think this evidence does bear 
directly on the fundamental issue, whether the plain- 
tiff has a claim. The claim, it is admitted, is [1243] 
predicated upon a position it was of no consequence 
whatever to the plaintiff corporation, whether or 
not a separate or a consolidated return was filed. 

And so in bringing to your Honor’s attention a 
business practice, just as long ago business prac- 
tices were brought before Lord Mansfield, we believe 
we are bringing to your Honor’s attention a matter 
of significance and materiality that your Honor 
would wish to consider in determining the issues 
that this particular case presents for your Honor’s 
determination. And it will be our position that in 
many a consolidated return situation, there are the 
possibility of claims such as are here presented, but 
the fact is otherwise. So that in any defense of 
the matter before your Honor, though this is defined 
by plaintiff in his definition as a special considera- 
tion, will require necessarily consideration of the 
effect such a decision might have upon an estab- 
lished business practice of not paying loss companies 
for tax advantage of their losses. 

May I say further, in our own theory of the case, 
the ultimate question before your Honor is whether 
or not a loss company is entitled to be paid for the 
tax advantage its loss brings to the group. We do 
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not agree with plaintiff’s view that the plaintiff’s 
own case presents such a special situation, that a 
special rule can be made for it, different from 
the rule generally obtaining in business practice. 

Then, your Honor, we think this evidence is also 
material [1244] in refuting the interveners’ posi- 
tion; counsel for the interveners, my friend, Mr. 
Levy, the other day made a somewhat elaborate 
and to me, quite clear, statement of his position. 
If I may take the privilege of paraphrasing it 
briefly, as I understand it, it was that in view of 
the relation between the members of the affiliated 
group, the tax transactions had to be conducted 
fairly, and there was a suggestion made that fair- 
ness required that payment be made to the loss 
company. Now we think the best evidence of fair- 
ness, or at least material evidence of fairness, may 
be found in the fact we seek to prove, that Ameri- 
can business has never found occasion to make 
payment for the use of losses included in consoli- 
dated returns. We will argue that this equity court 
will not impose a rule contrary to the standards 
of the business community which, in our judgment, 
is in fact predicated upon the notion that the plain- 
tiff corporation had a position to exact or coerce 
a payment, though its own joiner in the return was 
wholly immaterial to itself. [1245] 

And then, if your Honor please, there is one 
other fact that this matter of business practice is 
material to: Both of our adversaries have gone to 
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great pains to point out that th e persons who 
handled the transactions had positions both with the 
plaintiff corporation and with the court’s trustees. 
And it is contended that by reason of this, your 
Honor is entitled to review what was done at that 
time. Now, it is well established that in any case 
of a review of that sort, assuming that in this case 
this is an appropriate case for a review of that 
sort, the review cannot be made on the basis of 
hindsight. It must be based upon a perception of 
the conditions as of the time the transactions took 
place. And it will be our position that the officers 
and directors of the corporation at that time were 
fully justified in handling this transaction, if they 
followed what we seek to prove, namely, the estab- 
lished procedures customarily used in the business 
field. 

I have stated at some length the reasons why we 
seek to introduce into the record of this case and 
to bring before your Honor not a question of law, 
but a question of fact, as of course the matter of 
business practice is. And those are my purposes 
‘in producing Mr. Grady and conducting this exam- 
ination. p 

I might say further, just directing your Honor’s 
attention to an allegation in the complaint in inter- 
vention, page 20 at the bottom, referring to the tax 
transactions here in [1246] issue, ‘‘Said transac- 
tions were in violation of recognized and good 
accounting practice.’’ Now, that is another issue. 
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Jt is not an issue directly responsive to the question 
of—well, I think it is. So far as it says that they 
are in violation of recognized and good accounting 
practice, I would submit, your Honor, that proof 
of what the practice of independent industry was 
with regard to this matter would be responsive to 
this allegation. That is an adidtional ground to 
those I have heretofore stated, on the basis of which 
we submit, your Honor, that the evidence sought 
to be adduced with regard to the business practice 
in this very matter is material and relevant to the 
issues in this case. 


% * * 


Mr. Adams: May I just add one minor remark ? 
Counsel in stating an objection referred to the fact 
that the practice or custom that I seek to adduce 
at this time has not been shown to be known to the 
parties. I do not think that is material, but if it 
is material, we have evidence by which we can 
connect it up. 

Mr. Levy: Your Honor, there is just a question 
or two to Mr. Adams, to clarify my own under- 
standing of what the function of this witness is. 
Is the witness produced to [1247] testify as to busi- 
ness practice, accounting practice, or both? 

Mr. Adams: The witness is produced to testify 
to the practice, custom and usage of business. I 
am not at all clear whether I shall ask him any ques- 
tions about accounting practice, but he is of course 
experienced in that, and I would not have the slight- 
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est objection to his being asked by any counsel on 
accounting practice, regardless of whether or not 
I opened that subject with him. [1248] 


* * * 


The Court: I am not discussing this matter 
with you on the theory that I think the plaintiff is 
entitled to recover in the case. I just don’t see the 
point of what any affiliated company has done in 
the past as a matter of practice in these returns, 
because they have all been decisions that have been 
made by the parent company, and when the parent 
company decided that it was proper to file affiliated 
returns, it filed them, and of course there is no 
dispute about the fact that the parent company 
filed the affiliated returns whenever it decided it 
was [1253] proper to do so. What we have in this 
case is not concerned with that. It is a question 
whether under these circumstances, according to 
what I have heard so far, the parent company did 
decide to file this affiliated return in this case under 
the circumstances, whether it was the decision and 
action, in fact, under the particular circumstances 
that we have here of the parent company, No. 1; 
if it was not, then was there any liability or night 
that accrued to the parent company by virtue of 
what was done? I do not see that what this wit- 
ness can say as to the practice of allocating taxes 
in this kind of return would have any particular 
bearing upon the matter. I think I could answer 
the question for him. And I do not see that it 
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would add anything to it. I would think that prob- 
ably you could not put your finger on a case in the 
United States where there was an affiliated return 
filed where anybody ever allocated any taxes be- 
tween the companies. Why should they? There 
would not be any purpose to it. 

Mr. Adams: Your Honor, I think from that 
standpoint the investigation we have made and the 
experience of Mr. Grady would aid your Honor 
because there is a standard practice of allocating 
taxes, and there was twenty years ago an investiga- 
tion by the Federal Trade Commission that we 
ourselves as counsel expect to draw to your Honor’s 
attention under which the Federal Trade Commis- 
sion investigated the practices of holding companies 
with respect to intercompany transactions in Fed- 
eral income tax [1254] and certain practices of the 
holding companies, lterally the practice of lifting 
up computed taxes from subsidiaries, were found 
to be wrong, and the holding company act was 
passed, and now we have certain legal limitations 
and rules of the Securities and Exchange Commis- 
sion with regard to that. But those are matters 
which are mentioned 1n response to your Honor’s 
thought that the holding companies managed all of 
this as if it were their own. Of course, as long as 
there is no other interest—if there is a hundred 
per cent ownership, and no equity ownership in 
the subsidiary, the problem does not arise any way 
because it makes no difference what the parent com- 
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pany does with its own. But the problem immedi- 
ately arises where in the chain of corporations there 
are minority interests, as very frequently there are; 
then the question of right comes up and your Honor 
has before him in this case a question of right. It 
is not a question of what a parent company has 
power to do. I am sure your Honor is never going 
to grant a judgment on the basis that the parent 
corporation had the power to hold up the court. 

The Court: I am inclined to agree with you on 
that, but what flowed from what was done in this 
case? What right flowed from what happened in 
this case, if any? 

Mr. Adams: Your Honor is going to look to see 
if this plaintiff corporation has a right. We think 
it would assist your Honor’s consideration of that 
matter to have before your [1255] Honor certain 
facts, and we do think—this is our own view of the 
matter and our own case that we are seeking to put 
in—that the general business practice is a material 
fact, for the reason that, as we see it, if there is a 
general business practice that is followed, then im- 
‘mediately the burden is upon the other side to show 
why under the particular circumstances a departure 
should be made from the general business practice. 
I have said this before, and I do not want to tax 
your Honor’s patience too much, but we do regard 
this as a part of our case. 

The Court: The question would never arise 
under the general business practice, because I do 
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not think you would ever have any litigation. 
Absent the kind of situation that you have here be- 
tween companies that were free agents to agree 
with one another to file this type of return. Herve 
vou have a situation where a third party, a new 
party, is getting the benefit of this tax situation. 
Now, maybe it is right it should. I am not attempt- 
ing to decide that question. I can see that that is a 
difficult one upon which you gentlemen have given 
me much to think about. But the problem that is 
presented by it is entirely different from what 
might happen in the ordinary business relationship 
of parent and subsidiary companies, where you have 
not the interposition of reorganization proceedings 
and all that they entail. [1256] 


% * ¥ 


The Court: I think there is not a fair com- 
parison there [1263] with admiralty because it is 
pretty much of a different type of jurisdiction. 
But frankly, My. Adams, I cannot see that business 
practices are competent by way of evidence in the 
ease unless it is necessary to make use of them in 
order to properly interpret a contract, something 
that the parties have agreed to that presents a 
problem which needs explanation because of un- 
certainty or ambiguity as to the meaning of what 
the parties have agreed to do. Resort can always 
be had, then, under the old-time rule of Lord Coke 
(somebody else cited some other lawyer, so I will 
cite one, too): ‘‘You show me what the parties 
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have done under the contract, and I will tell you 
what they meant by their contract.’’ 

You can, evidentially speaking, of course, produce 
this type of evidence in situations of that kind, but 
all that kind of evidence, it seems to me, would do 
in a case like this might be to lead the court into 
error, just as much to your disadvantage as it 
might be to your advantage if you win the case, 
because a reviewing court might well say the judge 
was influenced by what other people did at other 
times where the disputes were not judicially deter- 
mined. They may say he should not have done that. 
He was listening to rumor; he was listening to what 
they did in the stock exchange, what the railroad 
companies did between one another as a matter of 
practice. That had an effect on his mind which it 
should not have had. He should have only listened 
to the relevant evidence in [1264] the case. I think 
you may call my attention by way of argument, 
with wide latitude, to any precedents of any kind, 
experiences, In an argumentative way, in support 
of the reason and justice of your side of the case, 
but I think that this type of evidence would produce 
error if the Court were to admit it. I think there . 
was only one question before the Court at the time, 
but I think the colloquy has established fully the 
nature of the testimony that the witness is to give, 
and I think the proper holding would be to say 
that that is immaterial and incompetent and should 
be excluded. 
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Mr. Adams: I would like in that connection, 
your Honor, at this time to make an offer of proof 
so that we can have a clear record of what it is that 
we are offering, and possibly your Honor may 
think, as I go through this, that the ruling that 
your Honor has made is not covered. J would also 
like, before I make my offer of proof, to direct the 
Court’s attention to the fact that this objection 
eame upon the following question: 

‘Are you familiar with the customary business 
practice for allocating taxes owing under consoli- 
dated returns??? 

J think I am entitled to an answer to that ques- 
tion. The objection then would be to the question, 
‘What is the practice?’’ 

The Court: Of course, you agreed with Mr. 
Phleger as the argument proceeded, and I took it 
for granted we were not [1265] proceding on too 
technical a basis. You agreed with Mr. Phleger as 
to the nature of the evidence that the witness was 
going to testify to. 

Mr. Adams: There is no doubt about that. My 
point is this: In order to qualify my witness I 
think I should have an answer to this question. It 
does not produce any testimony as to what the prac- 
tice is. 

The Court: All right. You may answer it. 

Q. (By Mr. Adams): Mr. Grady, are you 
familiar with the customary business practice for 
allocating taxes owing under consolidated returns ? 
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Mr. Phleger: This assumes that there is a cus- 
tom. [1266] 

The Court: Well, if there be such customs, are 
you familiar with them? 

~The Witness: Yes, sir. 

MiteeC@ourt: All right. 

Mr. Adams: Of course there is no doubt there 
is a customary business practice, and I am sur- 
prised that counsel makes such a suggestion. Then 
my next question is, after this one: What is that 
practice. And I understand counsel states an ob- 
jection to that. 

Mr. Phleger: Right: 

Mr. Adams: And the Court ruled that the objec- 
tion is sustained ? 

The Court: Right. 

Mr. Adams: Now then, your Honor, I should 
hike to ask Mr. Grady three or four more prelimi- 
nary questions, which will develop the fact that in 
addition to speaking from his own experience, he 
has made a special study. And I think I am en- 
titled to develop that fact. And then an objection 
‘may be made. 

The Court: Well, is there any further objec-— 
tion, or any objection to the further qualification 
of the witness ? 

Mr. Phleger: No, but I would point out that if 
this is a general custom known to everyone, why 
does he have to make a special study? 

Mr. Adams: I see no reason for these interpo- 
lated arguments. 
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Mr. Phleger: Well, that was indirect response 
to the Court. [1267] 

Mr. Adams: I am frequently advised by Mr. 
Phleger in advance of hearing the question what 
his point is about something he anther I am 
going to say. 

The question is, your Honor, those are the ques- 
tions: In connection with this litigation, were you 
asked to make an investigation to supplement your 
own information as to the general practice of 
allocating taxes under consolidated returns. 

The Court: Well, Mr. Adams, do you feel that 
this long colloquy and argument we have had 
doesn’t sufficiently describe the nature of the testi- 
mony of the witness? 

Mr. Adams: No, your Honor, not at all. 

The Court: And what you would have to show 
is such that you would have to make a Further 
elaborate statement ? 

Mr. Adams: No, that is not my purpose at all; 
I have to put on my proof for the record, and this 
is simply a preliminary matter of proof, that a 
study was made. I am sure I am entitled to do 
that. And then there may be objections, your 
Honor. I have got to establish first that a study 
has been made. Now nothing objectionable results 
from that. But if I am not able to show that, I 
haven’t shown what my witness would say, the en- 
tire basis of his qualifications to answer these ques- — 
tions, and of his investigation. I am not going to 
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ask any questions as to what the practice was. 

The Court: Well, there is a popular misconcep- 
tion amongst lawyers on this idea of making an 
offer of. proof. It doesn’t [1268] add anything to 
the record in the case. The only purpose of an 
offer of proof—or at least when I used to make 
them myself—was to get the judge to know about 
the thing that I wanted to get in anyhow, thinking 
that might make some difference. But if the 
question is objectionable and there is a good objec- 
tion to it, there is no need for making an offer 
of proof. In any ease, there is certainly no mis- 
understanding as to any of the lawyers here as to 
what we are talking about. 

Mr. MacKinnon: Well, under the federal rules, 
there is a definite procedure to be followed now, 
and I think it is rule 48. 

The Court: Well, what is that? 

Mr. Adams: But your Honor, I am not even 
seeking to make an offer of proof, I want to ask 
some preliminary questions of the witness, just as 
I did before. 

The Court: Very well. 

Q. (By Mr. Adams): In connection with this 
litigation, were you asked to make an investigation 
to supplement your own information as to the gen- 
eral practice of allocating taxes and under consoli- 
dated returns? A. Yes. 

Q. Was it left to you to determine in what field 
the investigation should be made? A. Yes. 
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Q. What fields did you select? [1269] 

A. I selected the public utility field, the steam 
railroad field and the general field of industrial 
practice. 

Q. And why did you select these fields? 

A. Because I thought they perhaps constituted 
the major segments of industry in which large scale 
or more than, multiple, corporate enterprises ex- 
isted. 


Q. And when did you begin this investigation? 

A. In June of 1948. 

Q. And when was the investigation completed? 

A. Approximately February 1, 1949. 

Q. Did you have some:assistance in conducting 
it? 

A. Yes, I had numerous assistants from my 


own organization. 

Q. And was it conducted under your super- 
vision and direction? A. Yes, sir. 

Q. Will you describe the investigation you made 
in the public utility field, without stating anything 
about the results? A. We examined—— 

Mr. Phleger: Well, if your Honor please, it is 
perfectly obvious that this witness made a very 
extensive examination, and I don’t think—— 

Mr. Adams: Well, why not hear about the re- 
sults? 

Mr. Phleger: Why hear about it? 

The Court: Well, the witness has answered, and 
the record may show that he made an extensive and 
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thorough examination of the organization, with the 
organization he had at his command, [1270] and 
the assistants and so forth concerning this matter 
you want to interrogate him about. So you needn’t 
go into detail on that, I don’t think. [1271] 


% * * 


The Court: If you think it is necessary after all 
this discussion, after all the discussion we have had 
during the last half hour, all that was elicited—if 
vou think that nevertheless you have to particular- 
ize on the very matter we have agreed to, as the 
subject matter of the testimony, why, I cannot 
agree with you on it but if you want to make an 
offer of proof and take up that time in doing it, 
why I will allow you to do so. 

Mr. Adams: Your Honor, I do feel that it is 
incumbent upon me in the pursuance of my respon- 
sibilities to make an offer of [1272] proof, and not 
for the purpose of rearguing any matter, but so 
that [ may have-my record. And it is for that pur- 
pose that I now make this offer of proof, to prove: 

“That the witness, Paul Grady, reviewed or di- 
rected the review of reports filed with the Secur- 
ities and Exchange Commission for the years 1942 
to 1947, inclusive, of the 52 registered public utility 
holding company systems which are listed in the 
June 30, 1947, report of the Public Utilities Divi- 
sion of the Securities and Exchange Commission; 
that 52 holding company systems included 824 indi- 
vidual companies, the total consolidated assets of 
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which amounted to approximately $15,350,000,000 ; 
that the review was carried out to determine, 
wherever possible, whether consolidated or separate 
Federal income tax returns were filed and, in the 
ease of the companies filing consolidated returns, 
to ascertain any information shown regarding the 
income tax reductions resulting from consolidated 
returns and the method of allocation among affiliated 
companies of such reductions; that in the case of 20 
of the systems it could not be determined what 
types of income tax returns were filed; that 3 of 
the systems filed separate returns; that 29 filed 
consolidated returns.’’ [1273] 


* * * 


Mr. Adams: If your Honor please, with the con- 
sent of all counsel, the offer of proof which I started 
to read may be copied into the transcript without 
the necessity of reading it before your Honor. 

The Court: Very well. 

‘‘That there were only five exceptions to Rule 
U-45 by the 29 systems which filed consolidated 
returns during the six year period; that two of 
these exceptions were granted to Consolidated Elec- 
tric and Gas Company (a Subholding company of 
Central Public Utility Corporation), and one each 
to Cities Service Company, Ogden Corporation and 
United Public Utilities Corporation; that in four 
of these cases, the exceptions from the rule were 
requested and granted in order that particular sub- 
sidiary companies would not be in a less favorable 
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position than they would have been had they not 
been a party to a consolidated income tax return; 
that in the case of one of the exceptions granted to 
Consolidated [1274] Electric and Gas Company, the 
holding company was permitted to distribute the 
consolidated tax in such a manner as to collect from 
the subsidiary companies the amount of tax reduc- 
tions attributable to specific investment losses in- 
curred by the parent in the disposition of securities 
of former subsidiaries; that the Securities and 
Exchange Commission justified this exception, in 
part, on the grounds that 100% of the common 
stocks of the subsidiaries was owned by the parent 
company and therefore the parent would be in no 
different position than if the amounts had been paid 
as extra dividends; that the exceptions are fully 
described in Securities and Exchange Commission 
releases Nos. 4444, 4806, 5535, 5904 and 6375; that 
the review identified income tax reductions resulting 
from the filing of consolidated returns by registered 
public utility holding companies in an amount not 
_ less than $72,000,000.00; and that many of these 
deductions totaling many millions of dollars were 
attributable to unusual and extraordinary types of 
tax deductions. 


Class I Railroads 


Defendants offer to prove: 
That the witness, Paul Grady, reviewed or di- 
rected the review of stockholders’ reports and the 
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annual reports filed with the Interstate Commerce 
Commission for the [1275] years 1942 to 1947, in- 
elusive, of all Class I railroads having more than 
four thousand miles of track for the purpose of 
ascertaining any information shown relating to the 
practices followed in allocating consolidated Fed- 
eral income tax among members of an affiliated 
group; that inasmuch as these reports did not show 
any information on the subject, the witness inter- 
viewed or directed the interview of officials of 22 
Class I railroads for the purpose of ascertaining the 
practice followed in the allocation of income taxes 
among affiliated companies during the periods for 
which consolidated income tax returns were filed; 
that the total revenues in 1946 of the aforesaid 22 
railroads were two-thirds of the total revenues of 
all Class I steam railroads for that year; that in the 
cases of 20 of the 22 railroad systems, tax reductions 
from consolidated returns were allocated pro rata 
to companies having taxable net income; that two 
of the systems allocated such tax reductions to the 
parent company up to the point of offsetting the 
parent company’s tax and any further tax reduc- 
tions were allocated pro rata to subsidiary com- 
panies having taxable net income; that none of the 
99 Class I railroad companies followed a practice 
of making payments to companies having taxable 
net losses, except in recognition of “carry-back’’ 
or “‘carry-forward’’ cireumstances and [1276] then 
only to the extent necessary to put the particular 
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company in a position not less favorable than it 
would have occupied on a separate return basis. 


General Industrial and Commercial Companies 


Defendants offer to prove: 

That the witness, Paul Grady, in order to ascer- 
tain, where possible, the practice of allocating taxes 
followed by industrial companies, made or directed 
a review of the Forms 10-K and stockholders’ re- 
ports filed with the New York Stock Exchange 
during the years 1942 to 1947, inclusive, by the com- 
panies included in the Dow-Jones list of industrials; 
that the reports of these thirty companies did not 
disclose any information relating to consolidated 
income tax allocation; that Price, Waterhouse & 
Co. audits one-third of the companies included in 
the list; that none of these companies follows the 
practice of making payments to companies having 
taxable net losses, except in recognition of ‘‘carry- 
back’’ or ‘‘carry-forward’’ provisions in order that 
the companies would not be in a less favorable posi- 
’ tion as a result of participation in consolidated re- 
turns; that the witness requested the Price, Water- 
house offices in the United States to report to him 
cases in which any of their client companies filing 
consolidated tax returns had allocated income tax 
reductions on bases other than [1277] pro rata 
(in relation to net taxable income or to separately 
computed taxes) to companies having taxable net 
income; that four cases were reported to him in 
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which taxable net incomes amounts equal to taxes 
computed on an individual return basis; that in 
effect the parent companies thus retained the entire 
tax reductions arising from consolidated returns; 
that in three of the four cases 100% of the secur- 
ities, both debt and stock, of the subsidiaries were 
owned by the parent; that in all of these cases, the 
amounts collected from subsidiaries did not exceed 
the consolidated income taxes and no payments were 
made to companies having taxable net losses except 
in recognition of ‘‘carry-back’’ and ‘“‘carry-for- 
ward’? circumstances. 


General 


And finally that the studies and inquiries made 
of public utility holding company systems, general 
industrial companies and Class I railroads demon- 
strate the practice followed by business enterprises 
in the allocation among affiliated companies of the 
income tax reductions arising from the filing of con- 
solidated returns; that the customary practice in all 
three fields is to allocate the consolidated tax reduc- 
tions pro rata among the companies having taxable 


net incomes;:that such pro rata allocations have | 


been accomplished by two principal methods: first, 
in relation to the taxable net incomes of those com- 
panies having such net incomes and, second, in rela- 
tion to the computed taxes of each company if paid 
on a separate return basis; that in carrying out the 
second method it is sometimes necessary to make 
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payments to companies in recognition of the effect 
of ‘‘carry-back’’ and ‘‘carry-forward”’ provisions 
of the income tax laws and regulations; that the 
reviews and inquiries disclosed a few exceptions to 
the foregoing general practice of pro rata alloca- 
tion of income tax reductions arising from consoli- 
dated returns; that such exceptions may be grouped 
into two general categories; first, because of excep- 
tional circumstances payments have been made to 
eertain companies in order that they will not be 
adversely affected due to participation in consoli- 
dated income tax returns and, second, parent com- 
panies have in a few cases taken more than their 
pro rata share of the consolidated tax reductions ; 
that in most of the latter type of cases the parent 
companies owned all of the senior securities of the 
subsidiaries as well as 100% of the voting stock; 
that the reviews and inquiries did not disclose any 
ease in which payments had been made to a member 
of an affilated group merely because such member 
had produced a taxable loss, thereby reducing the 
- consolidated income tax which otherwise would have 
been payable.’’ [1279] 

Mr. Adams: No further questions of Mr. Grady. 
He is here for cross-examination if counsel desire 
to examine him. 

The Court: Is there anything in this offer of 
proof that goes beyond the general compass of the 
subject matter that we have discussed, that you feel 
you should have before the Court, or is it the detail 
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of the investigation and statement of the witness 
concerning the practices he finds to have existed as 
a result of his investigation ? 

My. Adams: I think that is a fair characteriza- 
tion of it, your Honor; it is wholly related to the 
matter of business practice, the studies made, and 
the practice as found, and the details. 

Mr. Phleger: Now I don’t know whether, the 
offering having been demed to be made, it is neces- 
sary for me to interpose an objection. If it is, T 
do, upon the grounds previously stated, and upon 
the further ground that an investigation of the 
offer indicates that it is not expert testimony about 
a custom, but the result of an inquiry and investiga- 
tion summarized. 

Mr. Clark: We join in that objection, your 
Honor. 

The Court: Well, we may consider then that the 
offer of proof was made as a part of the proceed- 
ings upon the objection as made by your opponent, 
Mr. Adams, and that the ruling made is that the 
offer of proof, the proof offered, is held to be in- 
admissible as being incompetent, irrelevant and im- 
material. 

Mr. Adams: Yes, your Honor. [1280] 

The Court: So your record will thus be clear. 

Mr. Adams: Yes, your Honor, and I think coun- 
sel’s later statement is correct. But so that I 
may have my record, T also offer at this time to 
prove upon the basis of the testimony of the wit- 
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ness as to his own qualifications, that the witness 
is prepared to state what the practice is. And in 
that connection, he is prepared to state with regard 
to the practice, that with very minor exceptions 
within his personal knowledge, the practice was the 
practice of allocating taxes and that only among 
members of the group, and of not paying anything 
to a loss company for the tax advantage this loss 
brings to the consolidated group. I offer that in 
addition to the offer made on the basis of the 
studies. 

Mr. Phleger: Well, this is an additional offer 
now ? 

Mr. Adams: That is right, upon the basis 

Mr. Phieger: Well, I make the same objection. 

The Court: Same ruling in that regard. [1281] 


% * % 


Mr. Phleger: We have no cross-examination. 
The Court: In other words, it would not be 
necessary for this witness to return for the purpose 
of being cross-examined on the subject matter of 
’ the offer of proof. 
Mr. Phleger: No. 
Mr. Clark: I think not, your Honor. 
The Court: Very well. 


(Witness excused.) [1282] 


xe * * 


1396 Western Pacific R.R. Corp., et al., vs. 
Mr. Adams: May I call Mr. Polk? 


JAMES K. POLK 


called as a witness on behalf of the defendant, 
sworn. 


The Clerk: Will you state your name to the 
Court, please ? A. James K. Polk. 


Direct Examination 
By Mr. Adams: 


Q. Mr. Polk, will you please state your business 
and business address? 

A. Iam an attorney at law, member of the firm 
of Whitman, Ransom, Coulson and Goetz, with 
offices at 40 Wall Street, New York. 

Q. What legal training have you had, Mr. Polk? 

A. JI am a graduate of the Georgetown Law 
School, 1925, LL.B., and in ’26, LL.M., and had 
about ten years’ experience in the office of the 
Chief Counsel, Bureau of Internal Revenue. Do 
you want that experience in detail? 

Q. Well, I think if you could give it, eee 
describe it, I would like to have that. 

A. Well, I served in the review division, the 
interpretative division, and the appeals division in 
the Washington office of the Chief Counsel. In 
about 1932, I went to New York as the Chief Coun- 
sel’s representative in that area, and was repre- 
sentative there until 1935, when I resigned and went. 
with Whitman, Ransom, Coulson and Goetz on 
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their staff. In 1938 I was admitted to partner- 
ship, and have been a partner in charge of the fed- 
eral [1284] tax matters that Whitman, Ransom, 
Coulson and Goetz handle. 

Q. Now, have you had some accounting training ? 

A. Yes, I am a graduate of Pace and Pace, and 
I have kept myself as current as possible in account- 
ing matters. A great deal of tax work that I have 
done over my period of work with the government 
—and with Whitman, Ransom, Coulson and Goetz 
—has been intimately associated with accounting 
matters. 

Q. You spoke of Pace and Pace. What is that? 

A. That is an accounting school. 

Q. In Washington, D. C.? 

A. Yes, I think their name is now changed to 
Benjamin Franklin Institute or something of that 
sort. 

Q. In what courts have you been admitted to 
practice? } 

A. Admitted to practice in the courts of the 
- District of Columbia and the State of New York, 
the United States Courts, District and Circuit 
Courts of Appeal, in New York, and the District 
Court of Columbia, the Supreme Court of the 
United States, the Court of Claims, the United 
States Tax Court. 

Q. Have you specialized in any field of law? 

A. Oh, I have specialized in federal tax law 
from 1920. 


1398 Western Pacific R.R. Corp., et al., vs. 


(Testimony of James K. Polk.) 

Q@. And could you describe briefly your experi- 
ence in that field? You have already spoken of 
your time in the Bureau. Subsequent to that time? 

A. Well, after leaving the Bureau, and with 
Whitman, Ransom, Coulson and Goetz, I. have been 
in charge of federal tax matters [1285] of their 
chents. Approximately 50 per cent of my time has 
been continuously devoted to public utility tax 
problems. ‘That involves not only the review of 
tax problems as they arise, but the giving of advice 
in connection with the preparation and filing of 
returns, and with the handling of contests, of 
asserted deficiencies or claims for refund. 

Q. Now do you seek to keep yourself conversant 
with developments in the tax field as they come 
along? A. I do. 

Q. And what do you do with that object in view ? 

A. Well, I read all the releases of Commerce 
Clearing House in the federal tax field and of other 
tax publications, and I keep posted on legislative 
matters as the various revenue acts go through. 
That is since the original act went through Congress 
in 1921, and all the acts up to the present act. I 
have followed them through their legislative his- 
tory. I have also been a member of the committee 
on taxes, and then the successor section of taxa- 
tion of the American Bar Association from its 
organization, and I have been chariman of the. 
committees in that section of taxation or counsel 
member to the present time. [1286] 
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Q. You recall, of course, that there came a time 
when the firm of Whitman, Ransom, Coulson & 
Goetz was employed by the reorganization trustees 
in the Western Pacific Railroad reorganization? 

A. Yes, six. 

Q. When and by whom were you advised that 
the firm had been employed? 

A. About April 1, 1943. I was advised by my 
partner, Colonel Coulson, that we had been retained 
to advise in the preparation of the Federal tax 
return for 1942 and generally in tax matters. 

Q@. What work did you understand you were to 
be called upon to perform. 

A. The usual work of tax counsel, that is, to 
supervise and advise in connection with the prepara- 
tion of the return and filing thereof, and the giving 
of advice on tax matters as they were brought to 
me or I found them. 

Q. In speaking of the usual employment and 
purpose of emplovment of tax counsel, what did 
you perceive to be that purpose in this case? 

A. Well, it is my understanding of the function 
of tax counsel to advise in respect of the facts in 
any situation, the statutes, and the Bureau regula- 
tions and such matters to see that the lowest tax 
is paid to the Federal Government. I assumed that 
that was my function in connection with the West- 
ern Pacific situation. [1287] 

Q. At that time had vou known of the pendency 
of the Western Pacific reorganization ? 
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A. Yes. 

Q. Did you learn of the decision of the United 
States Supreme Court in that reorganization ? 

A. Yes, I knew about it, within a day or so after 
it was issued. 

Q. The date of record shown here bene March 
15, 1943. Did you know at that time what interests, 
if any, your firm represented in the reorganization ? 

A. They represented the Arthur Curtis James 
interests. 

Q. When you undertook this work as tax attor- 
ney for the reorganization trustees, what did you 
then do. 

A. Well, I knew nothing of the facts and back- 
ground, and so my first step was to acquaint myself 
with what had happened, as fully as I could, in 
prior years. I phoned the corporation office, talked 
with Mr. Curry, asked him for the prior year files, 
and went back to the date of reorganization. He 
told me to get in touch with Mr. Nicodemus, who 
would send them over to his office. I did get in 
touch with Mr. Nicodemus and went to his office 
within the next couple of days and briefly discussed 
the fact that I was going to look into those papers 
with him and talk over some other matters that 
were entirely unrelated to the Western Pacific situ- 
ation, and took the papers to my office and started 
a survey of the tax history of the group. 

Q. And that was the source you just described 
from which you [1288] obtained the material to 
work with? A. Yes. 
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Q. What if anything did you learn from your 
study of the background material with respect to 
the Federal tax history of the plaintiff corporation ? 

A. Well, I learned that from the time of the 
organization of the plaintiff corporation, from 1918 
through 1941, consolidated returns had been filed, 
and from approximately 1930 to 1941 in the con- 
solidated returns had been shown losses and no tax 
hability; that the operating company had had in- 
come in 1940 and 1941, but that the parent company 
continued to have losses and had had losses over 
the span of years certainly from 1930 to date. That 
is my recollection. I made desk notes of my review 
of the tax handling, the way the Bureau had closed 
the cases, as I went along; they were subsequently 
typed and went into the file. 

Q. Did you make any arrangement in the spring 
of 1948 with respect to the employment of any per- 
son in connection with this tax work ? 

A. Yes, I did. 

Q. What did you do in that regard? 

A. I had found out that the returns for several 
prior years had been prepared by a Miss Valouch 
under the direction of Mr. Curry in the corpora- 
tion office in New York. 

Mr. Phieger: Just a moment. I ask that that 
be stricken [1289] out on the ground it is hearsay. 

Mr. Clark: It is the conclusion of the witness, 
your Honor, under the direction of Mr. Curry. 
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The Court: It does call for hearsay. I will sus- 
tain the objection. 

Q. (By Mr. Adams): Go ahead, Mr. Polk. 

A. Iwas told by Mr. Curry that the returns had 
been prepared in his office by Miss Valouch, and I 
was not satisfied that a return reporting approxi- 
mately $10,000,000 of taxable income should be pre- 
pared with only the single work of one person ac- 
quainted with taxes. So I suggested to Colonel 
Coulson that outside independent tax accountants’ 
services. should be secured. He agreed with me, and 
upon my recommendation I discussed with Mr. 
Frank Reilly the possibility of his doing this type 
of work. It was agreeable to him, and, accordingly, 
we arranged a conference in Colonel Coulson’s 
office, at which were present Mr. Reilly, Mr. Nico- 
demus, Colonel Coulson and myself, and arrange- 
ments were made to have Mr. Reilly work with Miss 
Valouch in the preparation of the returns. 

Q. What prior associations, if any, had you had 
with Mr. Reilly in tax work? 

A. J had known Mr. Reilly since about 1937. He 
was tax accountant in the employ of the Consoli- 
dated Edison Company, and from 1940 on I had 
placed in his hands the preparation of the excess 
profits tax returns of the Consolidated Edison sys- 
tem and had [1290] worked with him in a review 
of the Bureau regulations and statutes, and I was 
entirely satisfied as to his qualifications as a tax: 
accountant. 
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Q. Mr. Polk, did you make any arrangements 
with respect to the manner in which the work would 
be handled ? A. Yes. 

@. What were they? 

A. 'The arrangements were that the return would 
be prepared at the corporation office at 37 Wall 
Street. The office there had just been in receipt 
of a large amount of unrelated papers, that is, they 
were not combined for tax purposes, from the West 
Coast, reflecting the balance sheet and the opera- 
tions of the various companies on the West Coast, 
and they had to be reviewed, intercompany elimina- 
tions taken care of, and otherwise put into form for 
inclusion in the Federal tax return. I arranged 
that this work would be done by Miss Valouch and 
Mr. Reilly, who reported to me as they went along 
each tax problem as they encountered it, and the 
return was prepared over a period of six weeks, 
during which time they consulted with me and I 
advised in connection with the various income, 
deduction, and invested capital items. 

QQ. Did you prepare the 1942 Federal tax re- 
turns ? A. Qh, no. 

Q. Who did prepare them? 

A. They were prepared, as I have described, 
by Mr. Reilly [1291] and Miss Valouch and what- 
ever other help they had in the office over there. I 
do not know who typed the returns or the schedules. 

Q. Did you do any of the accountmg work in 
the preparation of the returns? 
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A. None at all. 

Q. What advice, if any, did you give with re- 
spect to the types of returns that should be filed? 

A. In the course of the work, in connection with 
the preparation of the return, Mr. Reilly made the 
eustomary calculations on both consolidated and 
separate bases to determine which produced the 
least tax liability. These computations showed, as 
I recall it, that there was net tax advantage in the 
consolidated return reporting of approximately $1,- 
900,000, and gio the returns were prepared 
that way. 

Q. In that connection did you give advice as to 
the selection of the type of.return to be filed under 
the circumstances ? 

A. Ido not recall giving any specific advice. It 
was quite apparent which way produced the least 
tax liability. 

The Court: You were not going to tell them to 
file one that cost a million and a half, obviously? 

A. Certainly not. 

Q. (By Mr. Adams): The record here shows, 
Mr. Polk, that the final returns for the year 1942 
were filed May 15, 1948. Did you render any re- 
ports with respect to such returns? [1292] 

A. Yes. 

Q. Will you please state what you did. 

A. It was arranged, I think, as to time by Mr. 
Curry or his office that a conference would be had 
in Mr. Nicodemus’ office, and such a conference was 
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had on May 18, 1943, and I took to that conference 
the desk notes which Mr. Reilly had prepared in 
the course of his work in the construction of the 
return schedules, and so forth, and there was a gen- 
eral discussion and explanation of the manner in 
which each item had been handled, I particularly 
remember that three major items were covered. 
They involved the consolidated return, the advan- 
tage over the separate return, which was apparent 
on the calculations, the change-over, which was 
recommended from retirement to depreciation basis 
in respect of the road accounts, and the possibility 
of a deduction for tax purposes arising out of the 
stock loss. There was also a recommendation that 
further work be done to back up the figures used 
in the returns since we had taken at face value 
figures that had been sent on from the West Coast, 
but without any analysis to see if they were proper 
or not. 

Q. Did either Mr. Nicodemus or Mr. Curry in- 
form you during the course of that conference on 
May 18 that they did not understand, what you were 
discussing with them? Ae Ol N10: 

Q. There is in the record here a letter dated 
May 20, 1943, [1293] addressed by you to Mr. 
Curry, plaintiff’s Exhibit 50. I ask that that be 
handed to the witness. 

Now, Mr. Polk, referring to Plaintiff’s Exhibit 
50, did you write that letter at your own imitiation ? 

A. Well, in the course of, or toward the conclu- 
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sion of our conference in Mr. Nicodemus’ office, it 
was suggested that the matters discussed be reduced 
to writing, and this letter was then prepared in 
response to that request for a written summary of 
the observations. 

@. What is the next thing you did in connection 
with the Federal tax work for the reorganization 
trustees ? 

A. The next thing was not until about the 1st of 
June, when I received a telegram and*a phone eall 
from Mr. Schumacher, who was in San Francisco. 
He stated that he had been going over with the 
company officials the letter of May 20, and that he 
wanted me to undertake the work recommended in 
that letter. 

Q. Did you go directly to San Francisco? 

A. No, I did not. I went first to Washington 
and I spent two days there with Mr. Reilly review- 
ing with the Bureau of Internal Revenue valuation 
division officials the Bureau requirements under 
Treasury MM-58 for the depreciation matter, and 
then entrained for San Francisco, and on the way 
I received a telegram from Mr. Schumacher asking 
me to meet him in Denver. 

Q. Did you meet Mr. Schumacher there? 

A. JI did. [1294] 

Q. Who was present at the conference with Mr. 
Schumacher in Denver? 

A. Mr. Schumacher, of course; Miss Valouch, 
who had been out on the West Coast and was re- 
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turning East with him; Mr. Reilly, Mrs. Polk and 
myself. 

Q@. The conference was held in the office car, was 
it not, of Mr. Schumacher? 

A. They called it a business car. 

Q. A business car? A. Yes. 

Q. What was the subject matter of that con- 
ference ? 

A. Mr. Schumacher discussed the matters that 
were in that letter of May 20. He had a copy with 
him. And then he told me that it had been agreed 
that we should go ahead with the work recom- 
mended to be done in the letter in connection par- 
ticularly with depreciation and that Mr. Elsey 
would provide me with whatever help was neces- 
sary. We discussed, as I recall it, a number of the 
physical properties of the road because we were 
to engage upon asset mortality study in order to 
complete this depreciation change-over. 

Did you next proceed to San Francisco ? 

I did. 

When did you first meet Mr. Charles Elsey ? 
The day [ arrived there. 

And that was about when? [1295] 

The 12th or 15th of June. 

1943? A. That is right. 

What was the nature of your activities in 

San Francisco on that trip? 
| <A. Well, there were two principal objectives on 

that trip. They were to assemble back-up material, 
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particularly in support of the invested capital com- 
putations in the 1942 tax returns, and, second, to 
assemnble enough information to know what election 
to make under Treasury MM-58. 

Q. That had to do with change-over from retire- 
ment to depreciation accounting ? 

A. That is right. 

Q. What discussions, if any, did you have in 
San Francisco in June, 1943, with respect to the 
subject matter of your letter of May 20, 1943, Plain- 
tiff’s Exhibit 50? 

A. That was the letter which Mr. Elsey had 
when I met him for the first time in his office and 
the subject matter was generally discussed. There 
was some review of the stock loss situation, but 
that had not matured, and the principal discussion 
concerned the depreciation and the invested capital 
and other items. 

Q. Did you also have discussions with other 
officers of the Western Pacific Railroad Company 
aside from Mr. Elsey at that time? [1296] 

A. I did. 

Q. With whom, please? 

A. I had discussions with Mr. DeGraff, general 
auditor, Mr. Russell, his assistant, with Mr. Engle- 
bright, who was Mr. Elsey’s assistant, Mr. Droit, 
the secretary of the company, Mr. Phillips, the 
chief engineer, Mr. Wyche, a statistical assistant to 
Mr. Englebright, Mr. Gloster, who is Mr. Phillips’ 
assistant, and there may have been others, Mr. Gos- 
ney for one. 
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Q. You were working on tax matters as counsel 
for a period of some days in the Western Pacific 
offices on that occasion ? A. Yes, I was. 

Q. Did you during the course of that visit also 
meet the trustees’ counsel, Mr. Matthew, and dis- 
cuss the tax matters with him? Ae eid. 

@. At the time of such conferences what conclu- 
sion, if any, had you reached with respect of the 
advice ultimately given in connection with the tak- 
ing of the stock loss? 

A. I had not reached any conclusion different 
from that expressed in the letter of May 20. It was 
my judgment that the stock loss had not matured 
at that time for tax purposes. 

Q. When was it that you decided to recommend 
the use of the stock loss in the Federal tax returns? 

A. It was in the latter part of December, 1943. 

Q. What, if anything, had meanwhile occurred 
on the basis of which you reached a decision to 
recommend use of the stock loss in the returns ? 

A. Well, the steps had been taken between the 
-time of the entry of the order of approval of the 
plan that were required before the order of con-. 
firmation could be entered. The votes of security 
holders had been taken, and the entry of the order 
of confirmation and the expiration of the statutory 
period for appeal therefrom, and no appeal having 
been filed, it was in my judgment the determining 
factor, the identifiable event fixing the 1943 loss. 

Mr. Adams: This record shows, I think counsel 
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will agree, that the order of confirmation of the 
plan was made and entered October 11, 1943. 

Q. Now when you arrived at your decision to 
recommend the use of the stock loss in the federal 
tax returns, did you discuss that matter at or about 
that time with anyone? | 

A. Well, I discussed it in New York with 
Col. Coulson before leaving for San Francisco. I 
left-—— 

Q. Now before you pass to the leaving, then 
would you tell us so far as you can recollect it, what 
was the discussion you had with Col. Coulson in 
New York on that occasion ? 

A. Well, I reviewed with Col. Coulson the gen- 
eral principles of worthless stock, told him I 
thought that this stock had become worthless by 
act of the operation of law, and that it could be 
claimed as a deduction under the provisions of Sec- 
tion 23(¢) 4 of the Internal Revenue Code. The 
colonel didn’t think the deduction had too much 
prospect of allowance, but in any event, I told him 
I was going to recommend that it be claimed in the 
return for the year 1943. 


@. And this was shortly before you made an- © 


other trip to San Francisco? 


A. Yes, I left very early in January, the 4th or | 


something like that, for San Francisco. 
Mr. Adams: TI shall not finish with the witness 
today, your Honor, but I can go further. Whatever 


your Honor’s convenience [1299] may indicate is © 


most desirable. 
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The Court: I think you might go ahead a little 
further. 

Mr. Adams: Very well. 

Q. Now then, do you recall the date or approxi- 
mate date when you arrived in San Francisco, in 
January, 1944? 

A. Iam afraid I can’t. I know it was in the 
early part of January, but I have been here about 
fifteen times, and I have trouble keeping the dates 
straight. 

Q. There is a paper in the record in this case, 
and various other things that we lawyers know 
who are in this lawsuit, indicating the date to be 
January 8, 1944. i SESS 

Q. Now you did, while you were in San Fran- 
eisco, prepare an opinion advising with regard to 
the use of the stock loss in the consolidated return ? 

oe 1 did. 

Q. Who suggested that you render a written 
opinion ? : 

A. I discussed the matter with Mr. Elsey and 
‘told him of my recommendation, and it was at his 
request that it was reduced to writing. ; 

Mr. Adams: And J will ask that Plaintiff’s 
Exhibit 54 be shown to the witness. (Document 
handed to the witness by the clerk.) 

Q. Mr. Polk, referring to Plaintiff’s 54, is this 
the finally delivered opinion that was written in 
response to Mr. Elsey’s [1300] request? 

A. Yes. 


1412 Western Pacific R.R. Corp., et al., vs. 


(Testimony of James K. Polk.) 

@. And now there has been some point made in 
the case of the fact that the signature of Whitman, 
Ransom, Coulson and Goetz to this opinion is the 
signature in the handwriting of Col. Coulson. Do 
you recognize it to be such? 

A. No, I know it is not my handwriting. 

Q. Well, we have agreed that it is Col. Coulson’s 
signature—or the lawyers have. Now in connec- 
tion with that matter, do you have any recollection 
with regard to how it came about that the opinion 
finally delivered emanated from the New York 
office of your office—strike that; it is not accurate. 
—emanated from your office which was in New 
York. A. Yes. 

Q. Well, please state your recollection in that 
regard. 

A. Well, when it was requested that the opinion 
be prepared in writing and delivered at any early 
date to Mr. Elsey, I started to draft an opinion 
letter. I found that I did not have sufficient in- | 
formation in San Francisco. For one thing, I was 
under the impression that the stock of the operating — 
company had been transfered on December 31. Mr. 
Droit told me that it had not been, or he would | 
know about it; he was secretary of the company. 
Another thing, I wasn’t entirely sure how much of 
the losses of the operating company had _ been 
availed of in prior consolidated return years; the 
sum of such losses would reduce the basis of [1301] 
the stock in the hands of the parent company, and — 
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reduce the loss that is allowable upon the worthless- 
ness of its stock. So I prepared a draft of letter 
and sent it airmail to New York for check of the 
facts by my office there. I am sure that I discussed 
the matter over the telephone with Mr. Noneman, 
and Col. Coulson. 

Q. Who was Mr. Noneman? 

A. My. Noneman is a partner who specializes in 
federal tax matters, along with me, under my direc- 
tion. 

Q. Thank you. That is all of that letter. 

Now while you were in San Francisco in Janu- 
ary, 1944, did you have any discussions with respect 
to the adjustment of the book tax accruals for the 
year 1943? Avs IL CUCL 

Q. And with whom did you have such discus- 
sions, and what was said? 

A. The discussions were at several different 
conferences, but I talked the matter over with My. 
Elsey, Mr. DeGraff, Mr. Russell, Mr. Englebright ; 
Mr. DeGraff was the general auditor, and the ac- 
counts, of course, were kept under his direction. 

Q. And what is your best recollection as to what 
was said in those discussions on that subject matter ” 
of the adjustment of the book accruals for taxes? 

A. Well, the adjustment for the book accruals 
was not particularly involved. All that had to be 
done there was to wipe out [1302] the amount ac- 
crued at the date the entry was passed, and credit 
operating revenues, since they had been charged 
in setting up the lability. 
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Q. Is that what you would call a ‘‘reversal’’? 

A. That reversed the piecemeal entries that had 
been made over the eleven months. I do not believe 
the December entry had been posted. 

@. Now was any decision made at that time, 
when you were in San Francisco in January, 1944, 
with respect of the reversal of the tax accruals for 
"43 9 

A. Yes, it was decided that the proper thing to 
do would be to reverse the tax accruals for 1948. 

Q. And who made that decision? 


A. That decision was made by Mr. Elsey and | 


Mr. DeGraft. 


Q. Now do you know who prepared the 1948 tax | 
returns? I am referring, of course, to the tax re- 
turns of the plaintiff corporation, being consolidated — 


returns embracing the subsidiaries. 
A. They were prepared in substantially the same 
manner in which the 1942 returns had been pre- 


pared. The draft material was forwarded from the | 


West Coast to the New York office at 37 Wall 


i I 


Street, and there Miss Valouch, Mr. Reilly, Mr. 7 
Curry and whatever staff he had (of typists, and 


so forth) prepared the return. J was consulted 
as the work went along on the questions that arose. 
Q. And would you say that your last statement 
was in answer to [1303] the question, ‘‘What work 
you did in connection with the preparation of those 
returns’’? 
A. I think so, with one addition; I know that 


i a 
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it was at my advice that an additional extension 
of time was obtained, so that the depreciation elec- 
tion could be completed with the Commissioner of 
Internal Revenue before the actual filing of the 
return. 

Q. Now during the preparation of the 1943 re- 
turns, do you recall any discussions you had either 
with Mr. Curry, Miss Valouch, or Mr. Reilly on 
that subject ? 

A. I cannot recall individual discussions. I 
know that there were discussions over the span that 
each return was being prepared. 

Q. Now did you see and approve the 1943 fed- 
eral tax returns before they were filed? 

A. Well, I know I saw the returns, but I don’t 
think that [ approved them. I was consulted and 
the returns were prepared, and the tax accountants 
prepared the returns. I did not assume respon- 
sibility for the figures in them, or to approve them. 

Q. Now when did you learn that the stock of 
the debtor company had been transferred by the 
plaintiff corporation to the reorganization com- 
mittee ? 

A. Shortly after it happened, April 30, 1944. 

Q. How did you learn of that fact? 

A. In discussion with my partners. 

Q. Now what effect, if any, did the transfer of 
that stock have [1304] on the federal tax work that 
you were doing for the trustees? 

A. Well, it terminated the affiliated relationship 
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which had theretofore existed between the parent 
corporation and the operating company and its 
affiliates. 

Q. And did you discuss that subject with Col. 
Coulson ? 

A. Qh, yes, I discussed that over a considerable 
period before the transfer of the stock. 

Q. And please state the discussion you had with 
Col. Coulson with regard to the effect on your fed- 
eral tax work of that transfer of stock to the re- 
organization committee. 

A. Well, I pointed out that the minute the stock 
was transferred and the affiliation was terminated, 
the availability of the stock loss carry-over into 
1944 was also terminated; and the longer the affilia- 
tion could be kept in existence, the more use could 
be had of the stock loss carry-over. 

Q. And what statement, if any, did Col. Coulson 
make to you in response to the views you expressed 
to him on that subject? 

A. He said the termination of the bankruptcy 
proceedings was of paramount interest, and it could 
not be held open to take advantage of the tax loss. 

Q. Now, Mr. Polk, when did you decide to rec- 
ommend the type of federal tax return that should 
be filed for the year 1944? 

A. Well, I knew the type of tax return that 
would be filed for 1944, insofar as the parent cor- 
poration and its affiliates, inclusion up to April 
30, as soon as I knew the date of April 30. [1305] 
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I mean, it is quite obvious that there would be no 
tax liability on such a return. As to the type of 
return which would be filed for the company and 
its affiliates for the remaining eight months of 1944, 
I could not determine that until after the income 
items for the entire year had been assembled, and 
alternative calculations could be made on separate 
and consolidated return bases, to see which pro- 
duced the least tax lability. 

Q. Now, Mr. Polk, do you know who prepared 
the 1944 tax returns, both the tentative returns that 
were filed March 15, 1945, and the final returns that 
were filed June 15, 1945? 

A. I don’t recall who prepared the tentative 
returns that were filed, but the final returns were 
prepared by Miss Valouch and Mr. Reilly, Mr. 
Curry was there, and I think in my own office. 

Q. The record shows he came to your office on 
or about, early in June, 1945. 

A. I mean the return, I think, was prepared in 
my own office. — 

Q. Now what work, if any, did you do in con- 
nection with the preparation of those returns for 
the year 1944? 

A. My work was the same as for the previous 
or preceding years. As the various questions arose 
in the course of the preparation of the returns, I 
was consulted and advice was given. [1306] 

i & & & 

Q. (By Mr. Adams): The record shows, Myr. 

Polk, in this case, that a claim for refund on ac- 
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count of the taxes paid for 1942 was filed by the 
Western Pacific Railroad Corporation on or about 
March 9, 1945. What, if anything, did you have 
to do with the filing of the refund claim? 

A. I had the refund claim drafted by one of 
the men in our staff, in our office, and gave it to 
Miss Valouch who, I believe, took it into Mr. 
Curry’s office and had him sign it and file it with 
the Collector of Internal Revenue where the taxes 
Were paid. 

Q. Now bearing in mind the date, March 9, 
1945, and the fact which is of record here that 
the New York office of the Western Pacific Rail- 
road Corporation and Company was not closed 
until the end of that year, would that affect in any 
way your recollection as to the location at which 
these papers were submitted and filed, or this paper, 
rather ? 

A. No, I do not know where the physical sign- 
ing of the claim for refund was done. I know that 
it was filed at the Collector’s office in New York. 

Q. Now do you recall when the Commissioner 
of Internal Revenue conducted the field examina- 
tion of the federal tax returns for ’42, 743, and the 
first four months of 744? 

A. Those field examinations took place over a 
period of time in the spring of 1944 until about 
June of 1946. They were not carried on as a con- 
tinuous activity, and the first—you just asked when: 
Do you want me to go ahead? 
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Q. Yes, I think if you will give a general de- 
scription it would help us along. 

A. The internal revenue agent Leahy, of the 
agent’s office in New York, came into my office, 
I think, the spring of 1944, and said that he had 
the 1942 return for audit and the ’40 and ’41 as 
well. I told him that a loss was going to be claimed 
in the 1948 which would have a carry-back effect 
into 1942, and he probably should audit ’43 at the 
same time that he audited ’42 and prior years. He 
agreed to that, but asked questions concerning the 
nature of certain deductions that appeared on the 
face of the returns for 42 and prior years and 
asked for analyses of reserves and matters of that 
sort. These were secured over a period of time and 
furnished him. They were secured from Mr. De- 
Graff in San Francisco. The audit did not become 
active until the latter part of 1945, and he concluded 
his examination and discussed with me his findings, 
proposed recommendations, sometime around June 
of °46. : 
 Q. Well now, when, if you recall, did the mat- 

ter of the stock [1308] loss first become a subject 
of discussion between you and the agent? 

A. Well, as I just stated, I told him that the 
loss was going to be claimed in the 1943 return. 
He was aware of the nature of the claim from the 
beginning, but I did not. discuss the loss with him 
until, oh, approximately six months before he com- 
pleted his audit. In the meanwhile I had been en- 
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gaged in assembling evidence and material, legal 
research, in support of the claim of deduction. 

Q. Now I show you two documents, one marked 
Interveners’ 90 for identification and entitled *‘Date 
of worthlessness of the Western Pacific Railroad 
Company’s capital stock’? prepared by Benjamin 
Graham, 52 Wall Street, New York 5, New York, 
April 18, 1946, which is a document beginning with 
a transmittal from Mr. Graham to your firm of 
April 25, 1946; and a report of Mr. Graham, 48 
pages in length, with appendices. And I also show 
you the document identified as Interveners’ Exhibit 
90 for identification which is a report on ‘‘Worth- 
lessness of Western Pacific Railroad Company e¢api- 
tal stock in 1943,’’ submitted to James K. Polk, 
Esq., Whitman, Ransom, Coulson and Goetz, 40 
Wall Street, New York, dated April 12, 1946; 
which is also an extended document of 84 pages, 
and exhibits. (Handing to witness.) | 

I will ask you to state, please, Mr. Polk, what, 
if any, connection these exhibits I have just handed 
to you had to do with your presentation of the mat- 
ter before the Commissioner of Internal [1309] 
Revenue’s agent in New York. 

Mr. Clark: We object to it on the ground it is 
incompetent, irrelevant and immaterial, your 
Honor; the tax matter is settled, the matter of the 
stock loss so far as this action is concerned, is fixed. 
Nothing further remains to discuss about it. 

Mr. Adams: It is offered, your Honor, as a part 
of the work record of this witness, that is to say, 
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his account of what he did. There has been an 
assertion here that the defendant took over the 
stock loss. We account for the participation of 
each witness who participated in this transaction. 
We have given the account of Mr. Ehrman and 
Mr. Elsey. Now I am presenting the account of 
the lawyer. It has to do with that. These reports 
themselves have to do with studies on the date of 
loss, as to which there is a controversy, since plain- 
tiff’s counsel keeps insisting that the date of loss 
was the date of the Supreme Court decision. We 
do not offer these reports as proving anything to 
the contrary, but as reports presented to the Com- 
missioner of Internal Revenue in which the whole 
subject was exhaustively examined. It has to do 
with that. 

Mr. Phleger: Your Honor, we have no objection 
to the statement of fact that the reports were 
made, but these are lengthy documents and we do 
not think the record should be extended. We have 
hot expended the money to have them printed or 
-photostated. [1310] 

Mr. Adams: They were admitted on discovery - 
and merely marked for identification after being 
examined. 

Mr. MacKinnon: At this stage of the game I do 
not think they were offered in evidence. An ob- 
jection was made to interrogating the witness as 
to what connection these reports had. 


Mr. Phieger: Counsel said he intended to offer 
them. 
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Mr. MacKinnon: The objection is clearly im- 
proper. 

Mr. Phleger: We have no objection. 

Mr. Clark: We object on the ground they are 
incompetent, irrelevant and immaterial. 

The Court: If I understand the question cor- 
rectly, and knowing lawyers and tax experts, he 
might talk for hours in answer to that question 
as to what connection these reports had with his 
work. All you are trying to show is he investi- 
gated the matter, secured other help, got other re- 
ports, as a tax man would do, and made his repre- 
sentations and arguments to the tax board. Is that 
about it? I mean to the Commissioner’s office? 

Mr. Adams: ‘That is a fair statement, yes, your 
Honor. I am accounting for the work Mr. Polk 
did. This is a part of it. 

The Court: Is anybody attacking his work? 

My. Phleger: It was very satisfactory. 

The Court: I do not see any necessity for this 
examination. 

Mr. Clark: That is our point, your Honor. 

The Court: I will assume, unless counsel indi- 
eates to the contrary, that the witness devoted him- 
self effectively and [1311] efficiently and over a 
long period of time with the aid of assistants to 
presenting this tax matter to the Commissioner’s 
office. Unless counsel indicate to the contrary, I 
will assume that that is so. | 
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My. Adams: There seems to be no demur, your 
Honor. 

The Court: No. 

Mr. Adams: Without asking the witness to give 
any detail of the work, I will ask him to sketch in 
the times during which that work was done, very 
briefly. 

The Court: AH right. 

Q. (By Mr. Adams): Do you recall the ap- 
proximate time when the field examiner concluded 
his work in connection with his examination of the 
returns for 1942, 1943 and the first four months of 
1944? 

A. Along toward the end of May, 1946. 

@. Were you informed of his proposed recom- 
mendation ? 

A. Yes, he informed me of his proposed recom- 
mendation. 

@. What was his proposed recommendation ? 

A. His proposed recommendation was that the 
loss be allowed as a 1940 loss, is the year in which 
. the District Court had entered its order of approval 
in the bankruptcy proceeding. 

Q. And I take it that had the loss finally been 
allowed for the year 1940, it would not have served 
any substantial advantage as a ted Met in respect 
of the later war years? 

A. There is some doubt about whether it could 
have had any effect [1312] in the year, 1942. It 
would have had no effect in any subsequent year, 


1424 Western Pacific R.R. Corp., et al., vs. 


(Testimony of James K. Polk.) 

and the government would not have recognized any 
effect in 1942, the question there being, if you want 
me to sketch it, whether the net loss carry-over 
should be computed under the law applicable to 
the year to which the loss is carried or from which 
the loss originated. 

Q. As I understand, the effect of your answer 
as to the year 1943 and following, if it had been 
finally determined that the loss took place in 1940, 
then it would not have operated in any wise as 
a deduction for 1943 and subsequent years? 

A. That is correct. 

Q. Following your learning of the proposed rec- 
ommendation of the field examiner, what was your 
next step? 

A. My next step was to take the matter up with 
the Office of Internal Revenue Agent in charge 
to whom the report would be addressed, and my 
first step in that direction was to get the required 
powers of attorney on file. 

Q. What relation does having powers of attor- 
ney have to do with your checking the matter up 
with the Internal Revenue agent in charge? 

A. Well, an investigating internal revenue agent 
can discuss a matter with anybody, whether he 
has a power of attorney or not, because he is 
merely examining for facts; but the conference 
requirements of the Bureau are that when confer- 
ences are to be held, powers of attorney must be 
filed by an authorized [1313] representative. 


Western Pacific R.R. Company, etc. 1425 


(Testimony of James K. Polk.) 

Q. And did the internal revenue agent in charge 
afford you a hearing? 

A. He did. I had an informal rather than a 
scheduled conference under Bureau procedure with 
Mr. Krigbaum, Internal Revenue agent in charge, 
and his assistant. [1813A ] 

Q. What was the subject matter of the hearing? 

A. Just before the field man had completed his 
report, I addressed a letter to Mr. Krigbaum in 
which I outlined the facts concerning the taxpay- 
er’s claim for deduction, but without argument, 
and I appeared before Mr. Krigbaum and refreshed 
his recollection concerning the factual statement 
and argued that the loss was properly a 1943 loss 
and not a 1940 loss. Mr. Krigbaum stated that 
he was not at all sure that the agent might not be 
right in his proposed recommendation, and I then 
suggested that the matter be referred to Washing- 
ton for an advisory ruling, and Mr. Krigbaum said 
that he would refer it there if I could find out if 
they considered the type of matter that they would 
give an advisory ruling on. 
 Q. Did you then confer with the office of the 
Commissioner of Internal Revenue in Washington? 

A. I did. I talked with Mr. Nichols, Mr. Gay- 
ton, and others, and they stated they would be glad 
to give an advisory ruling if Mr. Krigbaum’s of- 
fice requested it. 

Q. What was the next thing you did? 


}) A. Well, I told Mr. Krigbaum of that and Mr. 


| 
\ 
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Krigbaum then forwarded the case to Washington. 
This took some little span of time. 

Q. Did you have any conference with the office 
of the Commissioner of Internal Revenue in Wash- 
ington after the advisory ruling had been requested 
by the Internal Revenue agent in [1314] charge? 

A. After I found out the case had reached 
Washington I talked with Mr. Nichols, who was 
head of the post-audit review section, having the 
New York area, and reviewed with Mr. Nichols 
the facts in the case and the contention of the tax- 
payer that this was the 1948 deduction. Mr. Nich- 
ols then told me that he would refer the case in 
the usual course to his office force for considera- 
tion and preparation of an advisory ruling, and 
he promised me that in the event there was any dis- 
agreement with the positions of the taxpayer, that 
they would afford me a formal hearing. 

Q. Following that did you learn of any action 
that the office of the Commissioner in Washington 
had taken? 

A. The next thing I learned about the case was 
when I returned from San Francisco in December. 

Q. December, 1946? _ 

A. 1946. Mr. Herskowitz of the Internal Reve- 
nue agent’s office called me up and said that they 
had received an advisory ruling stating that it was 
the opinion in Washington that the revenue ae S 
recommendation should be sustained. 

@. What did you do next, Mr. Polk? 
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A. I went down to Washington to find out about 
it because I had been promised a hearing in the 
event an adverse ruling were to be given, and I 
found out that the ruling had originally been 
drafted in favor of the taxpayer’s contention, but 
it had [1315] been changed in the front office with- 
out knowledge that the conference had been prom- 
ised and had not been afforded me. So they agreed 
that if the matter were resubmitted to them, they 
would afford me a hearing. 

And were you in fact afforded a hearing? 
I was. 

Was that a formal hearing? 

That was a formal hearing. 

And when was it held? 

On February 11, 1947. 

And where? 

In the office of Mr. Edingfield, Technical 
Advisor to the Commissioner of Income Tax. 

Q. That is in the Treasury office in Washington ? 

A. In Washington, yes. 

Q. Who was in the hearing? 

A. Mr. Edingfield presided, and Mr. Nichols, 
and some man whose name I cannot remember from | 
the Securities Valuation Section, were present rep- 
resenting the Government; My. Noneman, Mr. 
Whiteside and I represented the taxpayer. 

Q. And Mr. Whiteside is a professor in the 
University of Cornell law school and an associate 
from time to time of your firm? 


pie er eee 
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A. That is right. 

Q. Will you please tell us what took place at 
the conference. [1316] 

A. Well, I first reviewed the facts in consider- 
able detail, both as to the origin of the loss, the 
basis, then I discussed what I thonght were the 
applicable cases which sustained the taxpayer’s 
contention that the deduction was a 1943 deduction. 
I discussed at some length the Haskins & Sells, 
Bretey and Graham reports, which established that 
the stock had value or was evidence that the stock 
had value, up to certainly April of 1948, when the 
preferred stock was delisted. I then urged that 
the Bureau should allow the deduction as a 1943 
deduction. Mr. Edingfield at that point stated that 
he thought that there was considerable merit to 
the taxpayer’s contention, but that the interests of 
the Government might best be protected by litigat- 
ing the matter. I told Mr. Edingfield I thought 
this was a case that was particularly subject to ad- 
ministrative settlement, rather than litigation. Mr. 
Edingfield suggested. 

The Court: Mr. Adams, I don’t like to interrupt, 
but while this case is important and you should 
have all reasonable time to present it on both sides, 
there are other litigants that are entitled to be 
heard in these courts and are waiting to be heard, 
and I just cannot see what purpose is served by 
these long discussions as to what took place in a 
eonference in Washington over subject matter, ' 
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when the results are before the Court, and it doesn’t 
seem to serve any useful purpose. 

Mr. Adams: Your Honor, I am responsible for 
this; may I try and shorten that up in that case? 
I appreciate your [1317] Honor’s suggestion. 

Q. Mr. Polk, you have just come to the ques- 
tion of settlement. Now, at that conference, will 
you state what proposal of settlement was discussed, 
and tell us briefly about that. That is what we have 
to account here for. 

A. Well, Mr. Edingfield asked what sort of a 
settlement could I suggest, and I said, ‘‘Well, the 
case might be settled by leaving the returns as 
filed, stand, unchanged.’’ He asked me if I would 
put it in writing, and I told him I would get au- 
thorization and put it in writing. 

Q. And you spoke of Professor Whiteside, and 
I did also. It is a fact, is it not, that Professor 
Whiteside worked with Colonel Coulson through- 
out the reorganization of the Western Pacific, or 
the latter part of that period? 

A. Yes, I had Mr. Whiteside present to be sure 
that I accurately stated facts regarding the reor- 
ganization. : 

Q. Now, at this time, the time of this confer- 

‘ence that you had in Washington, where was Colo- 
inel Coulson ? 

A. He was in San Francisco. 

Q. Did you discuss the submission of the pro- 

) posal of settlement with him? 


| 
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A. I immediately phoned him in San Francisco 
and told him of this development which had taken 
place. 

@. And did you receive a telephone call from 
San Francisco in respect of the proposal of set- 
tlement? And please state what [1318] that was, 
briefly, and whether or not through that telephone 
eall you received authorization to go ahead. 

A. I did, two or three hours later, receive a tele- 
phone call from San Francisco. I was advised by 
Colonel Coulson and My. Elsey that the directors 
had been canvassed and that I was authorized to 
submit the written offer of settlement, which I read 
over the telephone to them. 


@. Now, was anything said during either of 
these telephone calls as to the advisability or in- | 


advisability of informing the plaintiff corporation | 


about the offer of settlement? 
A. Nothing was said. 


Q@. Did you thereupon file the offer of settle- — 


ment with the Commissioner ? 

A. I did, the same afternoon. 

Q. And that document is in the record. 

I think all counsel will agree that a copy of it 
appears as a part of Plaintiff’s Exhibit 68, being 
a document dated February 11, 1947? 

Mr. Phleger: It is so agreed. 

Q. (By Mr. Adams): Now, when, if at any 
time, did you learn that the proposal of settlement 
had been referred by the Commissioner of Internal 


; 
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Revenue to the Internal Revenue agent in charge 
in New York? A. Approximately March 19. 

Q. And when with respect to that date did you 
notify the plaintiff [1819] corporation of the sub- 
mission of the proposal of settlement? 

A. I think the letter to Mr. Curry was dated 
April- 2. 

Mr. Adams: And may the record show, by eon- 
sent of counsel, that the letter is Plaintiff’s Ex- 
hibit 68? 

Mr. Phleger: Agreed. 

Q. (By Mr. Adams): Did you thereafter dis- 
cuss the matter with representatives of the plain- 
tiff corporation ? A. I did. 

Q. What was the occasion, if any, for the delay 
in notifying the plaintiff corporation of the sub- 
mission of the proposal of settlement? 

A. Well, it was my first impression that the 
taxes which had been paid, and which would be 
paid, being the dollars of the company, that my 
responsibility was to them and not to the corpora- 
tion. But I knew of the pending litigation, and 
after giving the matter consideration, I came to 
the conclusion that they should be notified. And 
when I came to that conclusion, I notified them. 

Q. Now, had anybody at any time requested 
you to refrain from advising the plaintiff of the 
submission of the proposal of the settlement to 
the Bureau ? A. No, sir. 

Q. Did any representative of the plaintiff ever 
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tell you that they thought the proposed settlement 
was disadvantageous as regards settlement with 
the Government? [1320] 

A. I don’t think I understand the question. 

Q. Did any representative of the plaintiff cor- 
poration ever tell you that they did not believe the 
proposed settlement was a good one? 

A. No, they did not, 

Q. Now, Mr. Polk, what did you perceive your 
functions to be as tax counsel engaged in this 
work ? 

A. I thought my function was to advise con- 
cerning Ifederal tax matters in such a way as to 
produce the least tax Hability for the group. 

(). Now, do you recall the commencement of the 
stockholders’ action in New York, which we call 
the Van Kirk action, in the middle of the year 
1946? 

A. I was aware of it shortly after it was filed. 

Q. Shortly after it was filed, did you examine 
the bill of complaint in that lawsuit? 

A. If did not examine the bill of complaint, al- 
though certain portions of it were brought to my 
attention, and [ did examine them with Mr. Shaw. 

Q. Now, after you found out about that law- 
suit in which there were controversies between the 
parties as to who was to get the so-called tax sav- 


ings, did you believe that there was any possible | 
conflict as far as your representation of the group — 


was coneerned 7 
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A. No, I beheved my employment was to ob- 
tain the least tax [1321] lability possible under the 
facts and the Bureau of Internal Revenue laws and 
regulations. 

Q. And did you believe it was any function of 
yours to give advice to any member of the group 
with respect to possible claims, one against the 
other ? A. No. 

Q. Now, did you have any other further knowl- 
edge with respect to the Van Itirk claim than what 
is set forth im the bill of complaint ? A. No. 

@. Have you ever heard, or had you ever heard 
of sueh a claim prior to the time you learned about 
it through that complaint? A. J had not. 

Q. Now, I hand you a copy of a letter identi- 
fied as Plaintiff’s Exhibit 7 upon the depositions, 
being a letter of September 27, 1946, addressed 
to your firm by Mr. Curry as president of the 
plaintiff corporation, together with a copy of your 
letter of October 4, 1946, addressed hy you to Mr. 
Curry as such president, being Plaintiff’s Hx- 
hibit 8-3. 

And If ask that 8-A be handed up, please. And - 
I will offer 8-A. It is a letter of October 5, 1946, 
from Mr. Curry as president of the corporation, 
to Mr. Nicodemus and Mr. Osborn, enclosing 8-b, 
Which is a copy of Mr. Polk’s letter to Mr. Curry. 
IT shall offer these documents in evidence, your 
Honor; the letter of September 27, 1946, from Mr. 
Curry to the firm [1322] reads: 
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“Tn order to protect any equitable interests that 
the Western Pacific Railroad Corporation may 
have in the reserves set up by the Western Pacific 
Railroad Company on account of tax deductions, 
as well as any refunds of tax payments arising 
from claims filed with the corporation, we pro- 
pose to file a bill of complaint in the District Court 
of the United States for the Northern District of 
California, Southern Division, asking that these re- 
serves and refunds, if any, be impounded, pending 
an accounting and.an equitable determination, to 
ascertain what, if any, interests the corporation 
may have therein. 

Appreciating that your firm has acted as tax 
counsel for both the company and the corporation — 


in the filing of consolidated tax returns and in the 


proceedings now pending before the Internal Reve- 
nue Department, we would, of course, not wish to 
take any steps which would in any way prejudice 
the claims made in these returns. We would there- 
fore appreciate your advise on this, and would be 
glad to have any suggestions you may make tomy 


the full protection of the interests of the corpora-_ 


tion therein. [1323] 

T would be glad to arrange a conference between 
your My. Polk and our counsel to discuss the mat- 
ter further. 

Yours very truly, 


President.’’ 


a 
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Plaintiff’s 8-A is a letter of transmittal from 
Mr. Curry to Mr. Nicodemus, and Mr. Osborn, 
dated October 5, 1946, transmitting a copy of Mr. 
Polk’s reply to the letter I have just read, and 
Plaintiff’s 8-B is Mr. Polk’s reply, addressed to 
Mr. Curry, President of the Western Pacific Rail- 
road Corporation, October 4, 1946: 


‘Dear Sir: 

This refers to your letter of September 27, 1946, 
addressed to this firm. The undersigned has been 
acting as tax counsel in connection with pending 
tax questions arising under the Federal consoli- 
dated returns made by the Western Pacific group 
for the period ended April 30, 1944, and prior open 
years. 

In presenting the issues as to these tax matters 
to the Treasury Department, it will be necessary 
to develop the facts fully, and the Treasury De- 
partment is clearly entitled to any relevant infor- 
mation. There would therefore seem to be no rea- 
son why any development of facts in a [1324] sepa- 
rate litigation instituted by your company in the 
United States District Court in California would . 
present necessary embarrassment in connection 
with the tax questions.”’ 

The Clerk: No. 37. 

Mr. Adams: I offer the three documents as De- 
fendants’ Exhibits 37-A, -B and -C. 


(Letter, September 27, 1946, Curry to Whit- 
man, Ransom, Coulson & Goetz; October 5, 
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1946, Curry to Nicodemus & Osborn, and Oc- 
tober 4, 1946, Polk to Curry, were received in 
evidence and marked Defendants’ Exhibits 
37-A, -B and -C.) 


Q. (By Mr. Adams): Now, Mr. Polk, with re- 
spect to the proposal of settlement that had been 
submitted on February 11, 1947, in Washington, 
when did you learn that that proposal had been 
communicated to the Revenue Agent in charge in 
New York? 

A. That was approximately March 19, as I stated, 
1947. 

Q. And thereafter, with respect to that pro- 
posal of settlement, when did you learn that the 
Internal Revenue Agent in charge in New York 
had acted upon it? 

A. That is sometime around the middle of June, 
1947. 

Q. Did you advise the plaintiff and the defend- 
ant in this suit—that is, the Western Pacific Rail- 
road Corporation and the Western Pacific Rail- 
road Company—of the action taken by the Inter- 


nal Revenue Agent in charge? A. I did. 
Q. And was that action favorable to the pro- 
posal ? 


A. It was; it contained a recommendation for 

a settlement of the case in accordance with the | 
oat ) 

Q. Approximately when did you learn of tha 
case? Can you fix the time approximately? 
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A. It is around June 15 of 1947. 

Q. Was it in the same month that you notified 
the plaintiff and the defendant? 

A. Yes, immediately thereafter. 

Q. Tell the Court—you spoke of that as favor- 
able action—what it came to; that is to say, was 
the action of the Internal Revenue Agent in Charge 
final or was it an intermediate step that went for- 
ward? 

A. That was an intermediate step. The case 
had then to go to post-audit review in Washington 
for final action. 

@. Did you thereafter learn of the final action 
being taken on the proposal? A. I did. 

Mr. Adams: Your Honor, that final action is 
exemplified by the papers attached to the stipu- 
lation on file in this court. 

The Court: Yes. 

Mr. Adams: Your Honor will recall the first of 
the letters from the Commissioner was dated Au- 
gust 13, 1946. 

- @. When, if you recall, Mr. Polk, did you learn 
of the Commissioner’s action on August 13, 1946? 

A. August 14. | 

Mr. Phleger: You mean 1947. 

Mr. Adams: I do. 

The Witness: August 14, 1947. 

Q. (By Mr. Adams): Now, Mr. Polk, prior to 
the discussion which you had at the office of the 
Commissioner of Internal Revenue on February 
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11, 1947, had there been any prior discussion on 
your part with respect to any possible settlement? 
eee NO, Sir, 
Mr. Adams: I have no further questions. 


Cross-Examination 
By Mr. Phleger: 


Q. Mr. Polk, are you tax counsel for the de- 
fendant ? a Il piney 

Q. You and your firm? A. That is right. 

@. When did you cease to be tax counsel for 
the plaintiff ? | 

Mr. MacKinnon: Your Honor, we submit 

Mr. Phieger: Now—— 

Mr. MacKinnon: I can make an objection. I 
certainly can do that. I object to the question on 
the ground that it calls for a conclusion of law. 
Your Honor will determine the question. He was 
representing the affiliated group. He is now asking — 
when he ceased to be counsel for the plaintiff cor- 
poration. His only representation was as a rep-_ 
resentative of the [1327] affiliated group. That is | 
a question of law for your Honor to determine. 

The Court: I will overrule the objection. 

The Witness: Well, I do not recall any ques- 
tions on Federal taxes being asked me after the ~ 
1945 return was filed. There have been questions © 
asked me on State taxes. Mr. Curry sent such a_ 
question to my office within the last six months. 

Mr. Phleger: Will you read the question again, 
Mr. Reporter. 
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Mr. Adams: I submit it is responsive, your 
Honor. 

Mr. Phleger: I do not think so. 

Q. Are you still tax counsel for the plaintiff? 

A. I still am, as far as I know, for the years 
covered by the powers of attorney which are on 
file with the Government. 

Q. Do you still consider yourself tax counsel 
for the plaintiff with respect to all the matters that 
are in controversy here? 

Mr. Adams: If your Honor please—— 

Mr. Phleger: Just a minute now. 

Mr. Adams: I can make an objection. 

Mr. Phleger: I object to objections which are 
suggestionized in their form. 

Mr. Adams: That is a sound objection, but it 
is made before the objection has been heard. 

Mr. Phleger: It applies to the last objection. 

Mr. MacKinnon: I do not think there was any- 
thing suggestive [1328] in the form of my objection. 
I have a right to state the basis of my objection 
in any objection I make. 

Mr. Adams: May I hear the question to which 
I was about to make an objection? ; 


(Question read.) 


Mr. Adams: I object, your Honor, upon the 
score of calling for a conclusion of law and its im- 
materiality as to any issue involved in this case, 
it appearing on the facts before your Honor who 
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are the parties and who are their representatives. 

The Court: I should think a lawyer should be 
able to say whether he represents a client or not. 
I do not think that calls for any conclusion of law. 
I will overrule the objection. 

The: Witness: I have not been called upon at 
all by the plaintiffs, as I have stated, with the 
one exception that I mentioned, oh, for two years. 

Mr. Phleger: I submit that is not responsive. 
Mr. Reporter, will you read the question. 

The Court: J think that the subject of the in- 
quiry is not whether the corporation has made any 
legal inquiries of you for information, but whether 
or not there is any relationship now in existence 
of a contractual or other nature in which you are 
employed by the corporation. 

A. I know of no contractual relationship by 
which I am now [1329] retained by the corporation. 

Mr. Phleger: I will narrow the breadth of that. 

Q. Are you the plaintiff’s attorney? 

A. I—I do not think so. 

Q. When did you cease to be the plaintiff’s at- 
torney ? 

A. Well, when they ceased asking for advice or 
coming to me. There was no written contract or 
annual retainer at any time. I acted on requests 
for information or on work to be done as it was 
given to me, and when they stopped giving me the 
work, I assumed that I stopped acting as their 
attorney. 

Q. Well, when was that date? 
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A. My recollection, I have told you, except for 
this one matter Mr. Curry referred to me, I do not 
think I have had anything to do for the corporation 
for two years. 

Q. That date would be what in 1945—or 1947? 

A. 1947. 

Q. Can you fix the date? 

A. I eannot. 

Q. As a matter of fact, all of these negotiations 
for settlement with the Government that you re- 
lated were all conducted in the name of the plain- 
tiff corporation, were they not? 

A. Qh, that is correct. 

Q. By yourself as attorney in fact? 

A. Under power of attorney. 

Q. Yes. [1330] A. Right. 

Q. And in its name? 

A. And in the name of the common parent 
corporation, yes. 

Q. That is the plaintiff corporation? 

A. Right. 

Q. Did you have a power of attorney from any- 
one else? 

Mr. Adams: You mean in relation to the matter 
now in controversy ? 

Mr. Phleger: Correct. 

A. Yes, I had powers of attorney from the 
other members of the affiliated group. 

Q. But you conducted all the negotiations in 
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the name of the plaintiff corporation under the 
power of attorney which you have testified you 
prepared and submitted to Mr. Curry for signa- 
ture, is that correct? A. That is correct. 

Q. I think you testified that you made the offer 
in behalf of the plaintiff corporation and the affili- 
ated corporations in February of 1947, and that 
you notified the plaintiff corporation for the first 
time sometime in April, is that correct? 

A. That is correct. 

Q. Where was Mr. Curry’s office during all 
this time? . 

A. I think it was in our office at 40 Wall Street. 

Q. Well, you know it was, don’t you? 

A. Yes. [1831] 

Q. How far from your office? 

A. Oh, it was six or eight offices removed. I 
ean’t tell you how far. 

Q. 50 or 60 feet? 40 or 50 feet? 

A. Well, probably. 

Q. 40 or 50 feet away from your office. Now, 
did you keep Mr. Curry currently advised of these 
other matters that you have testified to, the writ- 
ing of the first Krigbaum letter, the second Krig- 
baum letter, and the Nunan letter? 

Mr. Adams: Could you give the witness an 
identification of something that you have names 
for and he has not been 

The Court: He may be able to place them with- 
out taking a lot of time to refer to the exhibits. 
If the witness needs them he may have them. 
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Mr. Adams: It is just a question of identifica- 
tion. 

The Court: Do you know what Mr. Phleger is 
referring to? 

A. I can find out very quickly. The first Krig- 
baum letter-—— 

Q. (By Mr. Phleger): 


is the general ex- 


planation. 
A. That is the May 25 or thereabouts letter ? 
Q. Yes. 


A. And the second Krigbaum letter 

Q. The first Krigbaum letter is May 31, 1946; 
the second Krigbaum letter is a year later, May 
19, 1947. Did you advise Mr. Curry of the send- 
ing of those letters at or about that time or [1332] 
at all? A. No. 

Q. Did you advise Mr. Curry about the sending 
of the Nunan letter at or about its time? 

A. Is that the February 11 letter? 

Q. Correct. 

A. J advised him of the sending of that letter 
on April 2, 1947. 

Q. Now, you stated in your direct testimony 
that you had to have the power of attorney in | 
order to deal with Krigbaum, didn’t you? 

A. JI did. 

Q. Have you in mind that you did not get the 
power of attorney until a month after you wrote 
the first Krigbaum letter? 

A. The letter was addressed to Mr. Krigbaum 
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but was delivered to Mr. Leahy. Mr. Leahy used 
it in the recital of facts, in the report that he had 
in the course of preparation. It had to be addressed 
to his chief, and not-to the Revenue Agent. 

@. You wrote that letter and signed it in the 
name of the plaintiff corporation before you had 
the power of attorney, didn’t you? A. I did. 

@. I will direct your attention to the 1942 
return. When did you decide to file a consolidated 
return for the year 1942? 

Mr. MacKinnon: I object to the form of the 
question. He [1333] said, ‘‘When did you decide.”’ 
There is no evidence that the witness did make the 
decision. . 

Mr. Phlieger: Well, he can answer it. It is a 
proper question. 

Mr. MacKinnon: I do not think it is proper. 
That is why I objected to it. 

The Court: I will overrule the objection. 

A. Well, sometime between April 1 and May 15, 
1943, the calculations were made which showed the 
advisability of the consolidated return, the advan- 
tage of the consolidated return over the separate 
return, and advice was given at that time, of course, 
to file on the basis which reflected the lower tax. 

Q. (By Mr. Phleger): And you place that time | 
as what time in 1942? 

A. TI cannot place the time by day. 

Q. No. 

A. I know that it was along toward the latter 
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part of the work that was done in the preparation 
of the return, because the calculations could not be 
made until some progress had been made in con- 
verting back figures to tax figures. 

Q. And Reilly made those figures, did he, for 
you? A. He did. 

@. Have you got the figures? 

A. Ido not know. They were summarized in the 
letter of May 20, but I do not believe that the 
actual calculations have been located. [1334] 

Q. When in 1948 did you first begin to take 
an interest in the tax affairs of the plaintiff corpo- 
ration and its affiliated corporations? 

A. I received a memorandum of inquiry from 
Colonel Coulson sometime around the 15th of March, 
1943, in which he stated that he understood that 
the returns were being prepared by some woman 
over in the corporation office and asked me to look 
into the matter. I phoned the office, talked with 
someone there—it is my recollection it was Mr. 
Curry—he said that that was the fact, and the 
- papers had just been received from the West Coast, 
and it would be six weeks or a couple of months 
before the return preparation would be completed. | 

J made a memorandum of that on the bottom of 
the paper and sent it back to Colonel Coulson and 
my—I think that answers your question. 

Q. That memorandum, Mr. Polk, reads as fol- 
lows: 
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‘*Colonel Coulson: 

As I understand the procedure in the New York 
office, only the lady referred to has any part in the 
preparation of the return. She now has separate 
company data and will require several weeks to 
prepare consolidated schedules. She ‘confers’ with 
accounting firm, but Mr. Curry says they are too 
impoverished to hire accounting help. They paid 
on 3-15 a quarterly payment of $1,000,000. [1335] 

No decision has been reached as to depreciation 
treatment. I will follow this up if you so direct in 
about four weeks.”’ 

You recall that, do you not? 

A. I do. 

@. And do you recall then a memorandum from 
Mr. Coulson to you: ‘‘ Better follow up’’? 

A. I know that that notation is on there. I 
have no independent recollection of it, sir. 

Q. At that time you or your firm were not the 
attorneys for either the defendant or the plaintiff 
or the trustees in bankruptcy, were you? 

Mr. Adams: You mean in tax matters, Mr. 


Phleger ? 

Mr. Phieger: Yes, in tax matters, in these 
matters. A, No, sie 

Q. You became attorney after you made this 
inquiry ? A. That is right. 


Q. Do you know, Mr. Polk, of any similar case 
to this, that is, where the parent’s stock loss in a 
subsidiary was used in a consolidated return to 
eliminate the tax for the affiliated group? 
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A. No, I have no personal knowledge. 

@. Well, you never heard of any such case, did 
you? 

A. Well, the way you stated it, it is a rather 
usual circumstance. [1336] 

@. Well, you state it. You are an expert. 

A. I know, but you state where the parent’s loss 
has been used to offset system income, that is a 
rather usual circumstance. 

The Court: He means the parent’s loss of its 
own stock in a subsidiary. 

Q. (By Mr. Phleger): Yes, its ownership in 
the subsidiaries. 

A. I know of no such case. 

Q. As a matter of fact, this case could not have 
happened except for a change in the law in October 
1942, could it? 

A. No, it could not have. 

Q. What was that change in the law which made 
this possible? 

A. Well, there was a very unfair situation in 
consolidated return accounting up to that point 
that section 23(¢) (4) was designed to correct. You | 
see, under consolidated returns intercompany trans- 
actions are eliminated, and where a parent corpo- 
ration puts out its cash for a subsidiary company 
and then the subsidiary company becomes worth- 
less, if you eliminate the worthlessness as an 
intercompany transaction, there has been, in the 
usual case, a deprivation of capital, a loss of 
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capital and no reflection for tax purposes, and that 
was corrected by the insertion into ‘the Internal 
Revenue Code of Section 23(g) (4). 

Q. So that my statement is correct, is it not, 
that this particular tax handling became possible 
because of the new law passed [1337] in October 
of 1942? 

A. It was the Revenue Act of 1942, yes, sir. 

The Court: Perhaps we might take a recess at 
this time. 


(Recess.) [1337-A] - 


Q. (By Mr. Phleger): Mr. Polk, when was the 
first time it was decided to use the stock loss? 

A. In late December 1943, I had reached the 
conclusion that I would recommend its use. In 
January of 1944 I did recommend its use and the 
decision was made to use it. 

Q. Who made the decision ? 

A. Mr. Elsey, Mr. DeGraff. 

Q. Where was it made? 

A. Made in San Francisco. 

Q. When was it decided to file a consolidated 
return including the defendant corporation for the- 
first four months of 1944? 

The Court: You mean the defendant corpora-_ 
tion ? 

Mr. Phleger: A consolidated return of the 
plaintiff, including the defendant corporation for 
the first four months of 1944. 
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Mr. Adams: Your Honor, I understand I have 
a running objection to the characterization due to 
the fact that we represent the reorganized com- 
pany, which came into existence the first of 1945, 
and questions of this sort are subject to such a 
running objection. 

Mr. Phleger: Well, Mr. Adams, the returns 
were filed in the name of the defendant corpora- 
tion, were they not? 

Mr. Clark: The plaintiff corporation. 

Mr. Adams: The 1944, the first four months of 
1944 were filed in the name of the plaintiff, and 
the last eight months [1338] were filed by the 
defendant corporation. 

Mr. Phleger: Yes, but the participance in the 
first four months was in the name of the defendant 
corporation, was it not? 

Mr. Adams: As it had always been throughout 
the trusteeship. 

Mr. Phleger: Well, that is the question. Would 
you read the question ? 


(Previous question read by the reporter.) 


A. I am not sure I can answer that. I can’t ~ 
tell you when I decided to recommend that. 

Q. When was that? 

A. That was shortly after the transfer of the 
stock, April 30, 1944, which terminated the affili- 
ation. 

Q. To whom did you make the recommendation ? 
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A. The recommendations were ultimately made 
to Mr. Elsey, Mr. DeGraff, Mr. Curry prepared the 
returns in accordance with them, and so forth. 

@. And they made the decision? 

A. The decision to file the returns were, of 
course, made by the company. 

@. Yes. Now who made the decision to file a 
claim for refund for 1942? 

A. Decision?—I prepared the claim for refund, 
and saw that it was finally filed. 

Q. Well, who made the decision to file it? [1339] 

A. Well, I guess that decision was made by Mr. 
Curry, who signed it. 

Q. Well now, Mr— 

A. Well, you asked who made a decision to file 
it. I recommended and prepared the claim, which 
is a technical step to protect the interests of the 
group in the transaction, and sent it forward for 
execution by the proper signing officers, and it was 
executed and filed. 

Q. Well, you prepared it on your own initiative, — 
did you not? A. Certainly. | 

Q. And when you prepared it, had you dis- 
cussed it with anyone in the corporation, the mat- 
ter? A. No. 

Q. And you sent it forward with the request 
that it be signed, did you not? 

ma I didj 

Q. Now you have stated at some length as to 
the circumstances surrounding the submission of 
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the so-called Nunan offer, which was in February, 
1947. Other than the power of attorney which you 
had received a year or more earlier, had you any 
authorization from the plaintiff corporation to 
make that offer in its name? A. No. 

Q@. During this entire period, did you give any 
advice to any officer of the corporation as to what 
Its right might be as against any other officer of 
the affiliated group arising out of the [1340] filing 
of consolidated returns? Ane NO, 

Q. Did you ever advise anyone representing the 
corporation, the plaintiff, that it could elect to file 
or not file consolidated returns? 

A. Will you read that to me? 


(Previous question read by the reporter.) 


Myr. Phleger: No, strike that out. 

Q. Did you ever advise anyone representing the 
corporation during this period it had the option 
to file or not file consolidated returns? 

Mr. Adams: I object to the question, your 
Honor. Our contention being that there was no 
option under the circumstances, and it was obli- 
gatory on the part of plaintiff corporation to file 
returns which were filed. 

The Court: Well, of course that is argument 
in the matter. 

Mr. Adams: That is right. I state it in my 
‘objection. . 

| The Court: All the question pertains to is a 
Wiestion of fact. Overruled. 


' 


1452 Western Pacific R.R. Corp., et al., vs. 


(Testimony of James K. Polk.) 

A. Well, I don’t believe that I advised anyone 
in that form. I did advise in respect specifically of 
the 1942 tax returns, that the consolidated basis 
was a great deal less than the separate basis. It 
was quite apparent to everybody that we could have 
filed on either basis. | 

Mr. Phleger: Now will you read the question, 
Mr. Reporter, [1341] please? 

A. I would like to complete my answer by stat- 
ing that the same type of disclosure of advantage 
of consolidated over separate return was made for 
the year ’43 and for the four months of ’44. 

Mr. Phleger: Would you read my question, 
please ? . 

(Previous question read by the reporter. ) 


Mr. Adams: May we have the answer, your 
Honor? 

Mr. MacKinnon: Yes, I would like to hear the 
answer. 

The Court: You may during this period, Mr. 
Phleger ? 

Mr. Phleger: I mean during this entire period 
involving the returns for these years. | 

The Court: All right.. Do you wish the answer, 
gentlemen? 

Mr. MacKinnon: Yes. 

Mr. Phieger: Well, he didn’t answer this ques- 
tion. 

Mr. MacKinnon: I assumed he did. I take the 
position that he did answer it. I think it is a 


; 
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responsive answer. It may not be what counsel 
wishes, but that is immaterial. 

The Court: Well, if they want it, you may as 
well read it. 


(Previous answer read by the reporter.) 


Mr. Phleger: I submit the question has been 
answered. The question is, ‘‘Did you, during this 
period, with respect to this period, advise the corpo- 
ration that it had the option to file or not file con- 
solidated returns ?’’ 

Mr. Adams: I submit the question was answered 
directly. 

The Court: Well, the first part of the question 
is in [1342] answer to it. He said he didn’t. 

Mr. Phleger: Well, if that is the answer, that he 
didn ’t—— | 

Mr. Adams: I take it, your Honor, the answer 
Was in respect of the privilege to explain the wit- 
ness’ answer. 

The Court: Well, of course, he gave part of it 
—part of it is his conclusion and opinion, as to 
whether everybody assumed something or not. That 
is, of course, his opinion and conclusion. 

Mr. Phleger: That is right. But do I under- 
stand your Honor to interpret his answer is that he 
said 

The Court: He said he didn’t do it in that form, 
which means that he didn’t do it. 

Mr. Phleger: ‘All right. 

The Court: Because your question was a specific 
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question, I am not attempting to shut you off; you 
can pursue it as far as you want to. 

Mr. Phleger: Well, the witness hears your inter- 
pretation of the answer, and I accept it. 

The Witness: Well, I didn’t mean my answer 
to be so interpreted. 

Q. (By Mr. Phleger): Well, suppose you 
answer the question, then? 

Mr. Adams: Move to strike out that remark of 
counsel’s; it is inappropriate to this record. 

The Court: Well, the question was a narrow 
one. The [1343] attorney wanted to know whether 
you advised anyone connected with the corporation 
that the corporation, during this period of time, 
had the option to file or not to file any affihated 
returns. 

The Witness: Well, your Honor, that was per- 
fectly apparent when I discussed with them—— 

The Court: It may be. Now that is a matter 
that I am going to have to decide. All he wants to 
know is whether you, from your own mouth, by 
word of mouth or in writing, specifically so told 
any of the officers of the plaintiff corporation. Now 
there are a lot of lawyers here that are going to 
carry it further, I suppose. But that you can 
answer. 

The Witness: Very well. 

The Court: And you don’t have to be afraid to 
answer it because it may be there is some other evi- 
dence to show that they did not know that. But all 
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he is asking you is whether you told them that. 
That is all. 

The Witness: Well, when I discussed the advis- 
ability of filing one or the other, it was perfectly 
apparent that they understood that they could have 
filed either of them. 

Mr. Phleger: I move that be stricken out and 
that the witness answer the question. 

The Court: Yes, it may go out. That still may 
come into the case, but all you are being asked is 
whether, at the time you told them that. [1344] 

A. Very well, sir. 

Q. (By Mr. Phleger): Will you answer the 
question ? 

A. I have answered it as well as I can, sir. 

Mr. Phleger: Will you read the question, Mr. 
Reporter ? 


(Previous question read by the reporter.) 


The Court: It is not a question of whether you 
considered it necessary to do that; but in fact, did 
do it. 

A. Well, I certainly considered that I had. 

Mr. Phleger: Well, I move that that be stricken ~ 
out. 

The Court: Yes. That may go out. 

Mr. Phleger: And that he answer the question. 

A. Itis my belief that I did. 

Mr. Phleger: Now I would like the deposition 
of this witness, page 1985. 
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Q. (By Mr. Phleger): I read to you from your 
deposition, page 1985, about eight lines from the 
bottom of the page: 

‘‘@. In connection with the preparation and fil- 
ing of the 1944 tax, did you advise the corporation 
that the corporation could elect to file a non-con- 
solidated return for that year? 

“A. I did not.’’ 

Do you recall that testimony ? 

A. Well, I don’t recall all that I said on depo- 
sition, no, Sir. 

Q. Well, was that statement true when it was 
made? [1345] | 

A. Well, it is my present recollection, as I have | 
tried to testify that Mr. Curry, an officer of the : 
corporation, was advised of the type of return and : 
reason for filing that type of return, as against a 
separate return, as each return was prepared—’42, | 
"43, and ’44. Now that is the fact; what that 
amounts to I cannot say. I am not attempting 
to testify 

Q. Well, you have been asked the direct ques- 
tion as to whether you advised them—that is, the | 
plaintiff corporation—that they had the option 
or election to file or not to file a consolidated re- 
turn. Now what is your answer? 

Mr. MacKinnon: I submit, your Honor, that 
that is a different question than was asked previ- 
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ously, and I object to it on the ground that, if it 
is purported to be the question that was previously 
asked, the previous question, if I recall, was ‘‘any- 
one connected with the plaintiff corporation.’? Now 
he says the ‘“‘plaintiff corporation.” 

Mr. Phleger: Well, I see no difference. 

The Court: I will overrule it. 

Mr. MacKinnon: I see a material difference. 

The Court: Overruled. 

The Witness: You are not excluding Mr. Curry 
in that connection? 

Mr. Phleger: No. 

A. I gave no written opinion on that to anyone. 
I was not asked the specific question, so far as I 
can recall, by anyone. [1346] It was discussed and 
decided as an available alternative method of filing 
In each year, and the decision was to file on the 
basis which produced the least tax. 

Q@. And that is the only answer you can make 
to my direct question as to whether you advised? 

me That is. 

-Q. And you want the record to remain in that 
Shape. You know during all this time that the 
‘plaintiff corporation could elect to file a separate 
‘return if it saw fit, did you not? 

A. Well, I would have so advised. ‘There are 
lots of periods during this time that you are taliing 
about when they could not have, sir. You realize 
‘that this was not. a continuing new election each 
; a It was something that came up by way of 


| 


| 
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the commissioner’s authorization at varying dates, 
so there were considerable periods. when there was 
no election available. Having once filed the con- 
solidated returns, you were bound by it. 

Q. Having made that qualification, will you an- 
swer the question ? 

Mr. Adams: I object to the question as stated. 

The Witness: I just can’t answer your ques- 
tion. It is not so, that they had a free election all 
during this period. 

Q. (By Mr. Phleger): Is it not a fact that you 
knew that at each time a consolidated return was 
in fact filed for 1942, 19438 and 1944, that the cor- 
poration at the time of filing had an election not 
to file a consolidated return but an individual re- 
turn? You knew that, didn’t you? [1347] 

Mr. Adams: Your Honor, I object to that. I 
contend the statement in the question 1s inaccurate. 
That is an issue in this case. Your Honor appre- 
ciates one of our contentions is directed to the con- 
trary, and counsel is asking of this witness a 
question which is an issue of law before your Honor. | 

The Court: He is only asking him as to what 
his knowledge was in the matter. Overruled. 

The Witness: I think at the time each return 
was in fact filed that there existed the election to 
file either separate or consolidated returns. 

Q. (By Mr. Phleger) : Mr. Polk, when in your. 
opinion did it become clear for the first time that 
the tax loss would be accepted by the government? 


f 
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A. August 14, 1947, sir. I do not mean to be 
facetious, but this was a doubtful item and it wag 
not until the Bureau had finally allowed the settle- 
ment that I knew that we had the benefit of it. 

Q. As a matter of fact, you considered any liti- 
gation about the tax benefits premature prior to 
that date, isn’t that right? 

Mr. MacKinnon: That is objected to, your 
Honor, on the ground it is irrelevant and immaterial 
to any issue in this case. 

Mr. Adams: And this witness’ opinion on a ques- 
tion of law of that sort is wholly irrelevant, your 
Honor. 

Mr. Phleger: He is your attorney, acting for 
both parties at this time. [1348] 

The Court: I do not think it is necessary to 
argue it. I think it is within the reasonable limits 
of proper cross-examination. Overruled. 

The Witness: May I have the question read. 

(Question read.) 

A. I considered any estimate of the amount of 
Savings premature prior to that date. 

Mr. Phleger: I would like the witness’ deposi- - 
tion, please, page 2496. 

Q. I read now from your deposition, page 2496, 
about eight lines from the bottom. It has to do 
with a conference in which the settlement with the 
government was being discussed: 

“Q. Were you discussing in those conferences 
the amount which is the subject matter of the liti- 
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gation in California as affected by the settlement? 

‘“A, That is not quite clear to me, sir. 

‘Q. What was the relationship between the sub- 
ject matter that you described as having been dis- 
cussed at this conference and the litigation in 
California? 

“A, T think I was raising the question that any 
action was premature until the liability to the gov- 
ernment was determined. You cannot calculate any 
savings until you know several factors, and one of 
the most important ones is the liability under the 
returns as filed.”’ 

Did you give that testimony that I have just read? 

A. Yes, sir. 

Q. Was it true when given? A. Yes. 

Q. Is it true now? A. Yes. 

Q. On your direct testimony 

Mr. MacKinnon: I want to submit the very next 
question and the very next answer, which was not 


read. 
Mr. Phleger: I will be glad to read them. 


The Court: You ean take that up on redirect : 


if you wish. 

Q. (By Mr. Phleger): Mr. Polk, on your direct 
testimony you testified that you, after some thought 
on the subject, decided that you would advise the 


plaintiff corporation of the offer of settlement which | 


you had made in its name and as its attorney im 
fact on February 11, 1947, and that you thereupon 
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wrote a letter to the plaintiff corporation so advising 

it under date of April 2, 1947; do you recall that 

testimony ? A. Yes. 
Q. Did you write that letter? 

I dictated the letter. 

How did you dictate it? 

I dictated it to Mr. Noneman. 

Over the telephone? A. That is right. 

Where were you at the time? [1350] 

[I was in San Francisco. 

So you dictated this letter from San Fran- 
eisco to your partner in New York and he wrote 
the letter and signed your name, is that right? 

A. May I see the letter? I thought it was signed 
with the firm’s name, but it may be my name. 

Mr. Adams:  Plaintiff’s Exhibit 68, I believe. 

The Court: That is just a copy of it. 

Mr. Phieger: Yes, the copy shows signature by 

_James K. Polk, if it is a correct copy. 

_ Mr. Clark: It.is conceded to be correct, your 

_ Honor. 

‘ The Witness: I do not suppose it is incorrect. I 

do not know. 
Q. (By Mr. Phleger): This is the letter that 

you read over the telephone from San Francisco 

' with the request that it be sent, is that not so? 

i? A. Yes, yes, that is so. But I mean as to signa- 

ture, whether it is James K. Polk or Whitman- 

Ransom, I do not know. 

| Q. It is your letter, isn’t it? 


OQPoOPopr 


‘ 
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A. Yes, it is my letter. 

Q. Did you dictate this letter over the telephone 
from San Francisco after conference with the at- 
torneys in this litigation? 

Mr. Adams: May I have that question read? 


(Question read.) 


The Witness: You mean on the subject matter 
of the letter [1351] or just in point of time? 

Q. (By Mr. Phleger): Both. 

A. It was after conference with Mr. Matthew 
and Mr. Adams, but the conference was not on the 
subject matter of this letter. 

Q. It was about this litigation in part, wasn’t it? 

A. Qh, yes, yes. 

Q. And after you had conferred about this liti- 
gation, you concluded then that you had better ad- 
vise the plaintiff corporation? 

A. In point of fact, that is correct. 

Mr. Phleger: That is all. 

The Court: Any questions? 

Mr. Clark: Just a few, your Honor. 


Cross-Examination 
(Interveners ) 
By Mr. Clark: 


Q. Mr. Polk, did you get Mr. Coulson’s authori- 
zation before you prepared the January 11, 1944, 
opinion which is in evidence in this case? 

A. Approval of what, sir? 

Q. Did you get Mr. Coulson’s authorization be- 
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fore you prepared the January 11, 1944, opinion 
which you have testified you gave to Mr. Elsey? 

Mr. MacKinnon: I object to it on the ground 
it is irrelevant and immaterial to any question in 
the action. 

Mr. Clark: I will submit the objection, your 
Honor. The witness testified under direct examina- 
tion 

The Court: I will overrule the objection. [1352] 

The Witness: I can best answer that by relating 
the exact facts as I recall them. 

Q. (By Mr. Clark): Will you please answer 
the question? 

A. Well, I did not get Col. Coulson’s approval 
to anything, sir. 

@. I asked whether you got his authorization 
before you prepared the opinion which you gave 
the defendant company. | 

A. You mean authorization to give them an 


opinion ? 

@. Yes, sir. ~ AL No. 
. Mr. Clark: May it please your Honor, I will 
offer in evidence a copy of telegram, James K. 
Polk to R. E. Coulson, dated January 10, 1944, | 
having been marked Interveners’ Exhibit 118 on 
deposition. 

Mr. MacKinnon: May I see it, please? 

Mr. Clark: The authenticity of which has been 
conceded. 

Mr. MacKinnon: I object to it on the ground 
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it is irrelevant and immaterial to any issue in the 
action. 

Mr. Clark: The only portion of the telegram I 
am concerned with, your Honor, reads as follows: 

‘‘As basis for closing 1943 book entries, letter 
requested from firm as to effect of stock loss deduc- 
tion in consolidated return on railroad company tax 
liability Bier IT will gE letter if you authorize 
by wire.’ 

We will submit the offer. 

The Court: It may be introduced. [1353] 


(The telegram referred to was thereupon 
received in evidence and marked Interveners’ 
Exhibit No. 20.) 


Q. (By Mr. Clark): At that time, Mr. Polk, 
did Mr. Coulson instruct you that the opinion 
should be held before becoming effective until 
cleared by him? : 

Mr. MacKinnon: I object to it on the ground 
it is irrelevant and immaterial to any issue. : 

Mr. Clark: I will submit it. | 

The Court: I do not know exactly what you are | 
getting at. Are you making some distinction be-_ 
tween the lawyers in the same firm? 

Mr. Clark: I do not intend to. I intend to show . 
there was no distinction, your Honor. There has 
been testimony in this case that Mr. Polk was the 
person who was relied upon, and that he had a 
certain conception of his duties. Also in his direct 
examination Mr. Polk testified the only reason the 
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opinion was held up or sent to New York, or rather, 
clearance from New York was requested was be- 
cause he did not have certain data out here. My 
point is it was cleared with Col. Coulson, the head 
of the firm, and it was a firm proposition. 

The Court: Overruled. 

Q. (By Mr. Clark): Did Mr. Coulson instruct 
you to hold up the opinion until he cleared it from 
New York? 

A. I recall an arrangement, but I recall no in- 
structions. 

Mr. Clark: We will offer in evidence, if it please 
your [1354] Honor, a memorandum dated January 
13, 1944, signed J. K. P., which is conceded to be 
Mr. Polk’s initials, which is heretofore described 
as Interveners’ Exhibit 178 on deposition, the 
only part of which I am interested in reading as 
follows: 

‘“There was delivered to Mr. Elsey the letter of 
January 11 to be held by him per instructions of 
Col. Coulson until Mr. Elsey had telegraphic clear- 
ance from Col. Coulson in New York.”’ 

) Mr. MacKinnon: I object to the letter on the 
ground it is irrelevant and immaterial to any issue ~ 
in the action, and I state again to your Honor, that 

| this is a situation where he takes two documents— 

| these are only two out of many—and offers them. 

So if this extraneous matter is going in, there is no 

other alternative than to meet it. 

The Court: My. MacKinnon, you have told me 
that a great many times during the trial of this 


| 
| 
| 
| 
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case, and I am not going to admit or make ruling 
admitting or excluding evidence on the basis of 
some threat that that will cause the other side to 
produce any documents that you consider proper in 
product any documents that you consider proper in 
the case, and if it is proper and material I shall 
admit it. 

Mr. MacKinnon: I am objecting to it on the 
ground it is irrelevant and immaterial. 

The Court: I will overrule the objection. 


(The document referred to was thereupon 
received in [1355] evidence and marked Inter- 
veners’ Exhibit 21.) 


Q. (By Mr. Clark): Mr. Polk, directing your 
attention to the conference at Denver, or rather, the 
meeting at Denver in June of 1943 with Mr. Schu- 
macher and Miss Valouch in this business car of 
the railroad which you testified to in your direct 
examination, will you state whether or not at that 
time you advised Miss Valouch concerning the 
allocation of 1942 taxes in accordance with the rule 
then followed by the Securities and Exchange Com- 
nussion ? 

Mr. Adams: Your Honor, may I have that ques- 
tion read? 


(Question read.) 


A. It is my recollection that there was some 
discussion of the allocation of taxes, and that I 
called attention to the U-45 rule of the Securities 


Western Pacific R.R. Company, ete. 1467 


(Testimony of James K. Polk.) 

and Exchange Commission, and said that when I 
got back east—I was going to San Francisco— 
when I got back east I would check further into 
the matter, particularly as to the rules of alloca- 
tion approved by the Interstate Commerce Com- 
mission, the prescribed system of accounts or in- 
dividual rulings if any existed. 

Q. At that time were you familiar with rule 
U-45 B 6? 

A. I have on my deposition testified that I was 
familiar with the version of it which I had in my 
own file. If that is the same as the rule which 
now exists, I am familiar with it. I furnished the 
copy of the text with which T was familiar. 

Mr. Clark: Now, may it please your Honor, I 
will ask counsel [1356] for a stipulation that the 
following releases of the SEC, being numbers 4806, 
in the matter of the Consolidated Electric and 
Gas Company; 43829, in the matter of Consoli- 
dated Electric and Gas Company and the Islands 
Gas and Electric Company ; and 4444, in re Con- 
solidated Electric and Gas Company and Islands 
Gas and Electric Company, and release 5535, in re 
Cities Service Company, Cities Service Refining | 
Company. I will ask for the stipulation that they 
were received, that is, copies of them, by the office 
of Whitman, Ransom, Coulson and Goetz on or 
about the dates the releases bear, these being cited 
in the briefs which have been filed before your 
: Honor. 


} 
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Mr. Adams: Is that in a deposition? 

Mr. Clark: That is in the deposition, and it was 
so conceded. 

Mr. MacKinnon: What page? 

Mr. Clark: I can furnish you with the page 
later, subject to correction. 

Mr. Adams: Well, it is stipulated, subject to 
correction. 

Mr. Clark: Will you so stipulate, Mr. MacKin- 
non? 

Mr. MacKinnon: No, but I won’t stipulate they 
came to the notice of Mr. Polk. 

Mr. Clark: I am not asking for that. J am 
simply asking for a stipulation that those were 
received by the firm of Whitman, Ransom, Coul- 
son and Goetz on or about the date of the releases, 
which range from January 3, or rather from June 
1, 1943, [1357] through January 3, 194. 

Mr. MacKinnon: I will accept it subject to the 
qualification that if I don’t find such stipulation 
in the deposition, I withdraw it. They represent 
it is in the deposition. 

Mr. Clark: That is satisfactory to us, your 
Honor, and that is all for this witness. [1358] 


* * * 
JAMES K. POLK 
resumed. 


Mr. Adams: I assume the cross-examination has 
been completed. May I have the exhibits, please, 
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handed in by the interveners upon the cross-exam- 
ination of Mr. Polk? What I have reference to 
were the documents that were referred to in the 
stipulation obtained that they were in the files of 
Whitman, Ransom, Coulson & Goetz. 

Mr. Clark: Those SEC papers, Mr. Adams? 

Mr. Adams: Yes. 

Mr. Clark: I didn’t have them marked or of- 
fered, because they are cited in the briefs as legal 
authority. 

Mr. Adams: May I have them? 

Mr. Clark: You may certainly have them, the 
four of them. 


(Handed to counsel.) 


Mr. Adams: This refers, your Honor, to the 
SEC release described by Mr. Clark upon his cross- 
examination of the witness, or releases, rather, 
being releases dated July 28, 1943, Holding Com- 
pany Release No. 4444; June 1, 1943, Holding 

Company Account Release No. 4329; January 3, 
1944, Holding Company Account Fee lensé No. 4806; 
| and J anuary 3, 1945, Holding Company Rel eane 

| No. 5535. [1359] . 


Redirect Examination 


| By Mr. Adams: 

 Q. Iwill hand the documents to the witness and 
ask the witness to tell me the time, if at all, when 
/ any of these releases first came to his attention. 


| 


\ 
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A. It is my recollection that they were brought 
to my attention at the time of the taking of my 
deposition in New York in this proceeding, and 
that at some time after the institution of the Van 
Kirk action in New York, a summary of one of 
them was brought to my attention in connection 
with a law memorandum prepared by Mr. Cava- 
naugh. 

Q. Your deposition was taken, I take 1t—well, 
the record shows—in the year 1948, and referring 
to the Van Kirk action, by that you mean the liti- 
gation commenced in the middle of 1946 in New 
York? AS Vhat as rien 

Q. And prior to that time, that earlier date, 
had you ever had any knowledge concerning these 
releases or any of them? A. I had not. 

Mr. Adams: Now, your Honor, referring to the 
portion of the deposition read upon the cross-ex- 
amination by plaintiff’s counsel, I desire to read 
what immediately follows, two questions, two an- 
swers. 

Mr. Levy: What page is that? 

Mr. Adams: Page 2497: 

““Q. What were you referring to when you said 
‘Any [1360] action was premature?’ 

A. Any action to recover a tax saving. It is 
impossible to compute the savings until you know 
what the tax liability is. 

Q. Were you suggesting that the corporation’s 
action could be defeated as premature upon that 
ground ? 
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A. Not at all. I was merely making the point 
that the case was still unsettled and that there was 
no way of saying what tax dollars belonged in any 
year.”? 

Q. Do you recall giving that testimony upon the 
taking of your deposition, Mr. Polk? 

A. I do. 

@. And were the answers which you then gave 
correct ? A. They were. 

Mr. Adams: Now may I see the exhibits, please, 
offered by interveners, the telegram of Januray 10? 

The Court: Interveners’ No. 20. 

Mr. Adams: Thank you, your Honor. 

(Handed to counsel by the clerk.) 

Mr. Adams: Your Honor, at this time I offer as 
Defendants’ 38-A a telegram from Mr. Coulson to 
Mr. Polk of January 11, 1944, sent from New York 
and addressed to Mr. Polk, care of Charles Elsey, 
the Western Pacific Railroad Company, San Fran- 
CISCO. . 

(The telegram referred to was received in 
evidence and [1361] marked Defendants’ Ex- 
hibit 38-A.) 


Mr. Adams (reading) : 

“Your telegram tenth received’’—— 

Mr. Clark: Just a moment, your Honor. How 
‘is that identified on the deposition ? 

Mr. Adams: Oh, thank you. Interveners’ 70-A. 
Mr. Clark: Will you wait just a moment. 

Mr. Adams: Surely. 
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Mr. Clark: Very well. 

Mr. Adams (reading): 

‘Your telegram tenth received. Have wired Hart 
my tentative plans. Ask Mr. Elsey’s office to try 
and arrange return space streamliner for February 
fifth. No suecess so far this end. Stock of operat- 
ing company was not transferred to committee on 
December 31 owing to Delaware litigation. Think 
letter as to effect of stock loss deduction on con- 
solidated return should be released from this office 
if possible. Suggest you draft and forward air- 
mail. Hope you are having a pleasant vacation.”’ 

And I offer as Defendants’ 38-B a telegram of 
January 15, 1944, addressed from Mr. Coulson to 
Mr. Charles Elsey, President, Western Pacific Rail- 
road Company, San Francisco, sent from New 
York. [1362] 


(The telegram referred to was received in 
evidence and marked Defendants’ Exhibit 
38-B.) : 


Mr. Adams (reading): 

‘We have reviewed opinion letter”’ 

Mr. Clark: The deposition number, please. 

Mr. Adams: Oh, thank you. 71. 

Mr. Clark: Very well. 

Mr. Adams (reading) : 

‘We have reviewed opinion letter of January 
11 left with you by Mr. Polk. Have made some | 
minor typographical changes, but approve substance 
and conclusions. Revised signed copy being mailed 
today to substitute for copy left with you.”’ 
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The balance of the telegram does not relate to the 
opinion. 

It will be stipulated, I think, that as upon the 
deposition, these telegrams were sent and received ? 

Mr. Clark: No doubt about that. The authen- 
ticity 1s conceded as to all these exhibits,—that one 
being signed ‘‘Coulson,’’ I believe? 

Mr. Adams: Both of them being signed ‘‘Coul- 
sen.”’ Right. 

My. Clark: Right. 

@. (By Mr. Adams): Now, Mr. Polk, have you 
ever known of a case in which a member of an 
affiliated group whose loss has been included in a 
eonsolidated return, with resulting tax advantage 
to other members of the group, but with no [1363] 
tax disadvantage to the loss company, has been 
eompensated for joining in the return, that is, where 
such loss company has been compensated for joining 
in the return? 

Mr. Phleger: Just a moment. I object to that 
upon the ground it is incompetent, irrelevant and 
immaterial, not within the scope of either the direct 
or cross-examination of the witness, an entirely dif- 
ferent question. 

The Court: Do you want this witness to decide 
this case for me? 

Mr. Adams: Counsel for the plaintiff asked the 
Witness a very broad question whether he ever 


heard of a case like this one. 


) 
i 


Mr. Clark: Oh, no, that was not the question. 
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The Court: He did not ask any questions along 
that line. He asked him whether he ever heard 
of a case where the affiliated return resulted in 
no taxes because the parent company was enabled 
to take the loss, the complete loss of its holding in 
the subsidiary company. 

Mr. Adams: I take it, your Honor, this question 
is of a similar nature to that. 

The Court: It is similar in that it is a question 
that involves taxes. That is as far as I can 
see. [1364] 

* x * 

The Court: IJ will sustain the objection. I think 
it is completely improper. 

Mr. Adams: Your Honor, I have just one 
further question, somewhat like the last one. The 
last question asked the witness was if he had known 
of a case in which payment had been made for the 
tax advantage. That is the question to which ob- 
jection was made and your Honor sustained the 
objection. Now, then, the next question varies 
slightly from that because the question was asked, 
‘‘Have you ever heard of a claim,’’ and I want to 
ask this one question: 

Q. Mr. Polk, prior to the time that you learned — 
of the stockholders’ litigation in New York that was 
instituted in New York in 1946, had you ever heard | 
of a claim on the part of a member of an affiliated 
group whose loss had been included in a consoli- 
dated return, with resulting tax advantage to other — 
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members of the group, but with no tax advantage 
to such loss company, to be compensated for join- 
ing in the return? 

‘Mr. Phieger: I object to that upon the ground 
it is incompetent, irrelevant and immaterial and not 
within the [1368] scope of either the direct or cross- 
examination. 

Mr. MacKinnon: May I make one more state- 
ment and I will sit down. I think this question is 
relevant, and I think the prior question was, on the 
basis of the discharge of this witness’ responsibility 
to the plaintiff. If he did not believe that the plain- 
tiff had any right to any share in the tax savings, 
then certainly his standard of conduct would be 
very different than if he did believe he had a right. 
If he knew or had come across a ease of that type, 

‘then I think his standard of conduct with respect 
to the plaintiff would be a very different standard 
‘than it would be if he had never heard of any such 
claim and he had never heard of any compensation 
having been paid. 

_- The Court: I think it is entirely incompetent 
: what the witness’ view or knowledge or effect of 
what he was doing was. 

Mr. MacKinnon: That has been put in issue. 

The Court: I do not conceive that it is. It cer- 

tainly does not meet any evidence that has been 
‘presented on behalf of the plaintiff or the inter- 
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cross-examination with respect to the failure to 
notify from February 11 to April 2. 

The Court: Yes, but that only goes to the man- 
ner in which this matter was handled, not with 
respect to any motive. I do not see that there is 
any question of motives involved in it at all. Any- 
how, I think the question is generally [1369] ob- 
jectionable on the ground stated, and I will sustain 
it. 

Mr. Adams: I have no further questions of Mr. 
Polk. 

The Court: Anything further, gentlemen? 

Mr. Phleger: No. 

Mr. Clark: Nothing from us, your Honor. 

Mr. Adams: At this time, your Honor, I offer 
as Defendants’ Exhibit 39 a memorandum iden- 
tified as Interveners’ Exhibit 232 upon the deposi- 
tion, and I will ask counsel to look at that and agree 
with me, if we can, upon a statement in regard to it. 

Willit be stipulated that this memorandum, which 
carries a pencil notation upon it, ‘‘November 22, 
1944,’? is a memorandum that was made in New 
York at or prior to that time by Miss Valouch, and 
that the memorandum was produced from the tax. 
files in New York that were examined upon the 
taking of the depositions ? 

Mr. Clark: And also, as the exhibit shows, that 
the memorandum was handed to Mr. Engelbright 
of the defendant company on November 22, 1944. 

Mr. Adams: Yes, that may also be stipulated. 
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May I have the stipulation of my statement? [1370] 

Mr. Phleger: If that is the fact, all right. I 
think it is so short you might read it to the court. 

Mr. Adams: I think I shall, but I want to get it 
authenticated right before I read it. 

Mr. Clark: We will concede your statement. 

Mr. Adams: The memorandum reads, your 
Honor: 

‘‘Approximate tax savings account worthlessness 
WPRR Company stock in 1948 (consolidated basis). 
1942 carry-back $4,000,000; 19438, $8,000,000; 1944, 
earry-forward $3,000,000.”’ 

Underneath that in parentheses: 

‘‘Four months, total $15,000,000. ”’ 

And the intials: 

eM.C.V.”’ 

All of that I have read so far being: in typewrit- 
ing, and then in the handwriting of Miss Valouch, 

‘Copy handed to Mr. Engelbright November 22, 
1944.”’ 

Mr. Engelbright is the assistant to the president 
identified by Mr. Elsey. 

My particular purpose in offering this document _ 
at this time is in response to the showing with re- 
‘gard to the refund claim for 1942 which was filed 
five months after the date when this memorandum 
was made and filed in New York. 


(Document referred to was thereupon re- 
ceived in evidence and marked Defendant’s 
Exhibit 39.) [1871] 
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ROBERT E. COULSON 


called as a witness on behalf of the defendant, 
sworn. 


The Clerk: State your name to the Court. 
A. Robert E. Coulson. 


Direct Examination 
By Mr. Adams: 


Q. Will you please state your business and 
your business address? 

A. Lawyer, 40 Wall Street, New York. 

Q. How long have you been engaged in the prac- 
tice of the law? A. Something like 35 years. 

Q. And you are a member of the firm of Whit- 
man, Ransom, Coulson and Goetz, with its offices at 


that place? occ: 
Q. How long have you been a member of the 
firm? A. Slightly over 30 years. } 


Q. Have you specialized in any particular field 
of law? 

A. No, I have been engaged in general business 
and corporate practice during the period. 

Q. When did you first meet Mr. Arthur Curtiss 
James? 

A. To the best of my recollection, in 1919. I 
can’t fix it more closely. 

Q. And in what connection? [1372] 

A. He became a client of our office shortly after 
its organization. 

Q@. And was it in connection with the law work 
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being done in the office for Mr. James that you met 
him ? A. Yes. 

Q. And did you thereafter, yourself, engage in 
legal service for Mr. James? A. Yes. 

Q. How long did you continue to represent him ? 

A. Until his death in 1941. 

Q. Now, Mr. Coulson, did you participate in the 
Western Pacific reorganization proceedings? 

A. Yes. 

Q. In what capacity? 

A. I was counsel for the A. C. James Company. 

Q. And that was from the beginning of the pro- 
ceedings ? 

A. Well, the A. C. James Company didn’t inter- 
vene at the beginning of the proceeding, but it came 
in before the Interstate Commerce Commission, to 
the best of my recollection, some time in 1936. The 
petition was filed in 735. 

Q. From the time—— 

A. May I complete my answer ? 

Q. Yes, pardon me. 

A. (Continuing): And a claim was filed by the 
‘A. C. James Company in the bankruptcy court in 
‘San Francisco in the Northern District [1373] of 
California, Southern Division, shortly after the 
petition was filed in 1935. 

Q. And from the time that the A. C. James Com- 
pany became a party to the reorganization proceed- 
ing, did you represent it as a party in the reorgan- 


‘ization proceedings ? A. Yes. 


| 
} 
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Q. And continued to do so throughout the pro- 
ceedings until they were concluded? 

A. Subject to the qualification that I acted as a 
member of the reorganization committee from the 
fall of 1943 until the consummation of the reorgan- 
ization at the end of 744. 

Q. Well, now, in speaking of that, Mr. Coulson, 
you are speaking of an additional relation which 
you had to the reorganization, are you not? 

A. There was no termination of the relation of 
the office as counsel for the A. C. James Company. 

Q. Were you at any time a director of the plain- 


tiff corporation, the Western Pacific Railroad Cor- 


poration ? A. Yes. 


Q. And during what period were you a director 


of that company ? 
A. To the best of my recollection, from about 
1934 until about February, 1942. 


Q. Now in February, 1942, you resigned and 


your resignation was accepted? 

A. Yes. [1374] | 

Q. And was Mr. Carman’s resignation as a di- 
rector accepted about the same time? 

A. At about the same time. 

Q. Now to your knowledge did the James inter- 
ests have any representation on the Board of Di- 
rectors of plaintiff corporation after resignation 
of Mr. Carman and yourself? A. No. 

Q. You have said you were a member of the 
reorganization committee? 
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A. That was a committee, your Honor, that was 
provided for in the plan of reorganization and con- 
stituted during the latter part of the preceedings. 

@. Who were the other members, Mr. Coulson? 

A. Mr. Frederick H. Ecker was chairman of the 
Metropolitan Life Insurance; Mr. Frank C. Wright, 
Reconstruction Finance Corporation—their railroad 
expert was a member, and I was the third member. 

Q@. And who designated you for such member- 
ship? 

A. The designation was a joint designation by 
the Railroad Credit Corporation and the A. C. 
James Company, which was as provided in the 
plan. 

@. And the committee selected your firm to be 
its counsel ? A. Yes. 

Q. Now do you recall that your firm were re- 
tained as tax counsel by the reorganization trustees 
in the Western Pacific [1375] reorganization? 

A. Yes. 

Q. When were they retained ? 

A. Well, it occurred in the spring of 1943, and 
to the best of my recollection not very long after 
the Supreme Court decision of March 15, 1943. 

Q. Were you in charge of that tax work? 

A. No. 

Q. Who was in charge of it? 

| A. Our partner, Mr. James K. Polk, who was 
in charge of the tax work in the office, the prior 
witness. | 


| 
| 
| 
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Q. Did you supervise Mr. Polk’s activities in 
his work as a tax lawyer in this matter? 

A. No. 

Q. Did he keep you generally informed as to 
the work that he was doing? Ae Glexdid. 

Q. Who decided what advice should be given 
in respect of tax matters involved in that work of 
your firm for the reorganization trustees ? 

A. Myr. Polk took the responsibility for the de- 
cision of the work being done by him and his asso- 
ciates in his department. 

Q. Now who made the decision to recommend 
that consolidated federal tax returns be filed for 
1942? A. Mr. Polk. [1376] 

Mr. Phleger: Just a moment. If you know. 

Q. (By Mr. Adams): Yes, if you know, surely. 

A. I do know that Mr. Polk wrote a letter in™ 
the spring of 1943. I can’t fix the date, but I saw | 
the letter before it was sent. 

Mr. Adams:  Plaintiff’s 50, please. 


(Document produced by the clerk.) | 


Q. (By Mr. Adams): Mr. Polk, I show you | 
Plaintiff’s Exhibit 50, a letter dated May 20, 1943, 
(handing to witness), and J ask you if that is the 
letter to which you referred in your answer of a 
moment ago. A. Yes. 

Mr. Phleger: I don’t want to interrupt, but that 
is the May 20 letter? 

Mr. Adams: Yes. 
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The Witness: The letter shown me is the letter 
of May 20, 1943, signed by James K. Polk and ad- 
dressed to Mr. M. J. Curry, in the New York office 
at 37 Wall Street. 

Mr. Phieger: I don’t want to interrupt, but the 
returns had already been filed. 

Mr. Adams: Well, I think that is an interrup- 
tion and certainly has no reference whatever to the 
question I asked. The witness in his answer re- 
ferred to a letter, and I produced the document to 
see if that is the letter he referred to. 

Mr. Phleger: J am sorry. I just want to—I 
thought the [1377] question was who gave the ad- 
vice about the filing of the consolidated returns for 
1942, and he said Mr. Polk, and then he cites a 
letter written after the date. 

Mr. Adams: Your Honor, I would like to pro- 
ceed with my examination. It will be simpler. 

The Court: All right. 

Q. (By Mr. Adams): Mr. Coulson, when did 
you first learn of the possibility of using the stock 
loss in the federal tax return? 

A. It was at or about the time of the letter of 
May 20, 1943, was written. 

Q. Who informed you? 

A. Mr. Polk discussed that matter, and it is 
‘referred to in the letter. 
 Q. And will you state to the best of your recol- 
lection the substance of your discussion with Mr. 
‘Polk about that at that time? 
| 
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A. Mr. Polk told me that he felt that there was 
a substantial possibility of claiming a substantial 
loss on the part of the holding company because of 
the finding under the plan that the stock was worth- 
less, and that when the plan was consummated, it 
would disappear as a worthless security. At the 
time I questioned whether, with an unlisted stock 
of that kind, he wouldn’t have serious difficulty in 
establishing the year of loss. That is to the best of 
my recollection the conversation that occurred. 
Mr. Adams: Now may I have Plaintiff’s 50 
once more, Mr. 
Q. You just looked at Plaintiff’s 50, didn’t you, 
Mr. Coulson? 
A. I£f that is the letter of May 20, 1948. I didn’t 
notice your notation on it. } 
Q. Yes. Now did you see Plaintiff’s 50, the | 
letter of May 20, 1948, before it was sent? | 
A. To the best of my recollection, I did. 
Q. Now when, if you know, was the first time it _ 
was decided to recommend that the stock loss be | 
used in a federal tax return? 
A. It was either, so far as my own knowledge, 
it was either determined some time in December — 
of 43 or January of 744, to recommend that to | 


Mr. Elsey. 
Q. And who, if you know, made the recommen- 
dation to Mr. Elsey? A. Mr. Polk. 


Q. Did you have any discussion at or about that 
time of the book treatment to be afforded the fed- | 
eral tax accruals? A. Yes. 
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Q. And please state when, and with whom, as 
well as you can remember, and what the discussion 
was. 

A. To the best of my recollection, I discussed 
with Mr. Polk, whether it was in New York or on 
telephone from San Francisco, I cannot remember, 
the question whether, if the returns for ’43 were 
filed with the tax loss as a deduction, the amounts 
that had been accrued on the books, maintained 
by the agent for the trustees, the company’s books 
here, should be reversed. And if [1879] so, what 
accounting treatment should be given of the possible 
liability, if the deductions were subsequently dis- 
allowed by the Treasury Department. Now I can’t 
place the time of those discussions, except that it 
was in either December or January—December of 
43 or January of 1944. 

Q. To the best of your recollection, with whom 
did you have those discussions? 

A. So far as I recollect, with Mr. Polk. There 
may have been discussions with Mr. Elsey, but I 
don’t recollect them. 

Q. Now did you participate in the decision to | 
recommend the setting up of a contingent reserve 
fund for the federal taxes for the year 1943? 

A. Yes. 

Q. In what capacity did you participate in that 
discussion ? 

A. Mr. Elsey. submitted to the reorganization 
committee, through me, his desire to put on the 
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books a reserve or a fund to protect possible liabil- 
ity if the Treasury Department denied that deduc- 
tion. I took it up with Mr. Ecker and Mr. Wright, 
to the best of my recollection, and secured approval 
of Mr. Elsey’s recommendation. 

Q. When, if you recall, did you first learn of 
the type of federal tax returns which were to be 
recommended for the year 1944? 


A. To the best of my recollection, it was late | 


in the year 1944 that I first learned of it. I can’t 
fix the time unless there is [1880] correspondence 
that shows. 

Q. Who made the recommendation, if you re- 
call? 

A. It was Mr. Polk’s determination to give that 
advice. 

Q. Now when did you learn that a claim for 
refund of the taxes paid in 1942 had been or would 
be filed? 

A. Again I cannot fix the time, but I think I 
learned of it at or about the time the claim for 
refund was filed. 

Q. Now in the record here it appears that a 
stockholders’ action which we call the ‘“Van Kirk 
Action,’’ was instituted in New York along at the 
end of June, 1946. When did you learn of the com- 
mencement of that litigation? 

A. Shortly after it was started, because I was 
served as a defendant, with the company. a 

Q. Did you then believe that there was any con- 
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flict in your firm’s representation of the affiliated 
group in the tax matter? 

Mr. Phleger: Just a moment—well, I will with- 

draw that. 

The Witness: I saw no conflict arising as a 

result of that litigation, no. 

Q. And what is the basis of the answer you have 

just given? 

Mr. Phleger: Now, I object to that on the 

ground it is incompetent, irrelevant and unmaterial. 
The Court: Well, you let him answer the ques- 
tion as to his belief. I suppose on the theory that 
that is a separate fact. Now you are asking to 
argue the matter and give his reasons why he felt 
that way about it. [1381] 

Mr. Phleger: That is right. 

Mr. Adams: That is a fair statement, your 
Honor. 

The Court: Well, wouldn’t that, of course, be 
subject to the orthodox objection that it is his opin- 
ion and conclusion ? 

- Mr. Adams: Well, this is the party to the trans- 
-action; his firm were representing the trusteees in 
the tax matter. There is some complaint about how 
the tax matters were handled in this case. I con- 
fess I don’t get either the point or the significance 
of it; but I have heard some such complaint voiced. 
a Eire heard a generalization that this was taken 
over. I don’t thoroughly understand what is meant 
by that. I am seeking to meet it, because that is 
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brought to us. This is a party to the transaction, 
your Honor, and I am asking about his action and 
about his understanding of his position at the time. 

The Court: Well, you ask him to give his 
reasons for it. He can tell you almost anything he 
wants to as to that. 

Mr. Adams: Well, I dare say we all expect an- 
swers from witnesses to be correct to the best of 
their ability. 

The Court: Yes, but we.are so often disap- 
pointed that we have these rules of evidence to pre- 
vent that. 

I think the objection is good. I will sustain it. 
It just puzzled me a little bit why Mr. Phleger 
didn’t object to the first one and did object to the 
second one. 

Mr. Phleger: I just wanted to assist in the ex- 
pedition of the case. I didn’t think he would ask 
the second question. [1382] 


Mr. Adams: I am very grateful to counsel for 


his cooperation. 
Q. When did you first learn of the plaintiff’s 
decision to bring this action now pending? 


A. Mr. Polk told me about it at the time he had . 


an exchange of correspondence, which I think was 


put in the record this morning, as to whether it 


would interfere with his tax work. And I think I 
had also been told by Mr. Osborn or Mr. Wood or 
Mr. Curry at or about that time, that it was pro- 
posed. 
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Q. Now you referred in your answer to corre- 
spondence that was put in this morning, and I 
will hand to you Defendant’s Exhibit 37A, being a 
letter from the president of the corporation ad- 
dressed to your firm, of September 27, 1946, and 
Defendant’s 8A—no, 37b, being a letter from Mr. 
Curry to Mr. Nicodemus and Mr. Osborn of Oc- 
tober 5, 1946, and 37C, being a copy of Mr. Polk’s 
letter to Mr. Curry of October 4, 1946, the preced- 
ing day, and I will ask you if that is the corre- 
spondence and those are the letters to which you 
referred in your previous answer (handing to wit- 
ness). 

The Court: You are referring to Plaintiff’s Ex- 
hibits or Defendant’s Exhibits ? 

Mr. Adams: Defendant’s, your Honor. 

A. Well, the only letters I saw, Mr. Adams, 
were of course Plaintiff’s Exhibit 8B and the ex- 
hibit, Defendant’s Exhibit 37A, or Plaintiff’s Ex- 
hibit 7, I guess it is here. I did not see Mr. [1383] 
Curry’s letter to Mr. Nicodemus, and Mr. Osborn, 
which is 8A, Plaintiff’s Exhibit 8A. 

Q. I should not have shown it to you, obviously. 

The Court: Now we have got the record all — 
mixed up. 

Mr. Adams: Yes, and so that the record may be 
‘all clear, because I have been confused and _ re- 
ferring to some other marks instead of the ones 
here—the document Defendant’s Exhibit 37A car- 
‘vies a deposition mark, Plaintiff’s Exhibit 7. But 


{ 
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it is Defendant’s Exhibit 37B—also marked Plain- 

tiff’s Exhibit 8A on deposition. And Defendant’s 

37C is also marked Plaintiff’s 8B on deposition. 
ihe Court: All Pight. 

Q. (By Mr. Adams): Now referring to the 
time when you learned of plaintiff’s decision to 
bring an action out here in San Francisco with 
regard to the tax matters here in issue, did you then 
believe that there was any conflict in the firm’s 
representation of the affiliated group? A. No. 

Mr. Phleger: Well, I will object to the question 
now upon the ground it calls for the conclusion of 
the witness, incompetent, irrelevant and immaterial. 

The Court: Well, I think so. What have you got 
in mind there? He heard that they were going to 
be sued, and whether or not when he heard they 
were being sued, what was his belief as to whether 
the firm had acted in any improper manner? Is 
that [1384] involved? 

Mr. Adams: No, the question is, your Honor, 
at that time the firm and Mr. Polk, the active 


man in charge, was handling these tax matters for — 


this group before the government. This litigation 
came in New York, and the witness has said he 
personally was a defendant in it. He was a party 
to that litigation, in which were involved claims 
against the tax results of Mr. Polk’s work, when, 
as, and if Mr. Polk’s work should bring about tax 
results. 

The Court: J understand that; but all you were 
asking him is what his belief was. 
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My. Adams: That is correct. 

The Court: But he must have believed, giving 
him the benefit of all possible doubts, that we give 
everyone, he must have believed it was all right 
and then he went ahead and did it. 

Mr. Adams: Precisely, your Honor. That is 
night. 

The Court: What is the point of asking that of 
the witness then? 

Myr. Adams: Well, I think we can assume that 
would be the answer, but that is the answer I ex- 
pected from the question I asked. 

Your Honor has ruled? I wasn't quite sure of it. 

The Court: Well, I don’t see the competency of 
it. I will sustain the objection. I know he is not 
going to say ‘‘No.’’ He is not going to give the 
wrong answer, so don’t worry about it. [1385] 

mie Adams: Well, let me say this: I am sute 
that both the witness and his counsel will very 
firmly persist in the view that there was no con- 

: flict and that what was done was right. But that 

is a matter of argument. 

The Court: I think so. 

| Q. (By Mr. Adams): Now, Mr. Coulson, did 

any representative of the plaintiff corporation in- 

form you that he believed there was any conflict be- 
tween the tax work that was being done for the 
affiliated group by your firm and My. Polk in par- 
ticular, and your relations to the litigation, either 
in New York or here in San Francisco, in which 
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there were conflicting claims about the tax savings? 

Mr. Clark: I object to that, your Honor, on the 
ground it is incompetent, irrelevant and immaterial. 
That is one of the allegations or burdens of the 
New York action, in which this gentleman was 
named as a defendant, part by the minority stock- 
holders on behalf of the corporation. 

The Court: Well, I think in this question it is 
pretty long, but in the beginning it started out with 
asking if anyone had made any on behalf of the 
corporation, had pointed that out to him; isn’t that 
right? 

Mr. Adams: That is right. 

The Court: I think that may be proper. Over- 
ruled. 

A. No one did. 

Q. (By Mr. Adams): Now when did you first 
learn of the filing [1386] of the complaint in inter- 
vention in this litigation here in San Francisco 
before his Honor? 

A. I can’t fix the time, but to the best of my 
recollection, I learned of the complaint in inter- 
vention shortly after it was filed. [1386A] 

Mr. Levy: Mr. Adams, Mr. Coulson’s affidavit 
in opposition is dated March 21, 1946, if that would 
help you. : 

Mr. Clark: And it is in this record. 

My. Adams: ‘The record undoubtedly will show 
those dates. 

Q. Had you any discussion with anyone con- 
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cerning settlement of the tax claim with the Treas- 
ury Department prior to February 11, 1947? 

A. No. 

Q. When did you first learn of the proposal of 
settlement ? 

A. When Mr. Polk called up from Washington 
when I was here in San Francisco, which to the 
best of my recollection was February 11. 

@. You recall the occasion ? 

A. I reeall the occasion. 

Q. Would you tell his Honor briefly the con- 
versation that Mr. Polk had with you on that sub- 
ject. 

A. Mr. Polk called up from Washington and 
said that he had a discussion, a formal hearing be- 
fore the Treasury Department officials there, that 
it looked as if the alternative was either to try out 
the issue of worthlessness before the tax court and 
the courts or to have some settlement of those issues 
satisfactory to the Government and to the tax- 
payer. He asked me to go to Mr. Elsey’s office and 
discuss the matter with Mr. Elsey and advise him 
whether Mr. Elsey and his company would approve — 
an offer of settlement to be submitted then [1387] 
-on an informal basis, which would involve accept- 
ing the returns as filed, which meant an agreement 
by implication if the thing went through to give up 
any claim for refund as to 1942. 

I did go to Mr. Elsey’s office. Mr. Elsey did 
“communicate with all the directors that could be 
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reached, except one that was away, or maybe two, 
and Mr. Polk was advised from Mr. Elsey’s office 
that he was authorized to submit the settlement 
and a telegram and letter was sent to him at that 
time, as I recollect. 

Q. Was anything said at that time about notify- 
ing or not notifying the plaintiff corporation? 

A. I have no recollection of anyone mentioning 
it at that time. 

Q. Did you ever at any time tell Mr. Polk that 
he was not to notify the plaintiff of the proposal 
of settlement? A. No. 

Q. Mr. Coulson, do you recall that Mr. Curry 
was retained by your firm at the time of the closing 
of the New York office of the corporation and the 
trustees—actually then of the reorganized railroad 
company—along early in 1945? 


A. Well, it was at or about the closing of the — 


New York office. 
Q. Mr. Coulson, I show you Plaintiff’s Exhibit 


32-A in this case. This is your signature, is it not? | 
A. It looks like a photostat of a letter which I — 
signed, judging from the signature. May I look at — 


the letter? This [1388] letter of April 21, 1945, 
addressed to Mr. Charles Elsey, was a letter which 
I recollect writing and signing at about that time. 
Q. Prior to that time, Mr. Coulson, had you dis- 
cussed the proposed retainer of Mr. Curry with 
anyone, to the best of your recollection ? 
Ao WGSs 


4 
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Q. With whom had you discussed the matter? 

A. ‘To the best of my recollection it was the sub- 
ject matter of several discussions with Mr. Schu- 
macher, Thomas M. Schumacher, who had been the 
chief executive in the New York office for many 
years. It was also, as I recollect, discussed with 
Mr. Osborn more briefly. It was discussed with 
Mr. Curry, and I think also with Mr. Nicodemus. 

Q. And as regards Mr. Nicodemus, is your recol- 
lection clear one way or the other? 

A. I am not sure. I recollect quite clearly and 
definitely the discussions with Mr. Schumacher and 
with Mr. Curry, because those discussions covered 
not only Mr. Curry’s retainer but the other mem- 
bers of the staff in the New York office. Those I 
am quite clear on. And they were extended. I am 
quite clear I had some discussions with Mr. Osborn 


| and I think some with Mr. Nicodemus, but I can’t 
_be positive as to that. 


! 


@. Referring to the discussions on the subject 
} of Mr. Curry’s prospective retainer, will you please 
state to the best of your [1389] recollection the sub- 
-stance of the discussions you had on that subject | 
| before the retainer was effected ? 

A. Mr. Schumacher had discussed the problem 
at some length on the basis of the application of 
the company’s retirement plan, not giving Mr. 
Curry a pension, which bore, as Mr. Schumacher 
/saw it, a reasonable relation to the salary which 
‘Mr. Curry had been receiving as an executive in the 
! New York office. 
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I want to add one more to the people I discussed 
it with, because before I wrote that letter to Mr. 
Elsey which you showed me, I took up the matter 
by telephone with Mr. Polk, who was away from 
New York, as to whether the suggestion that had 
been made in my talks, that Mr. Curry would be 
useful in connection with the consolidated return, 
was in his judgment well founded. Mr. Polk told 
me on the telephone, as I recollect it, that he thought 
Mr. Curry’s usefulness would be substantial if these 
consolidated years of 1942, 1943 and 1944 came to 
trial, especially on depreciation matters and _ his- 
torical matters as to earlier years. It was on that 
basis that I then wrote Mr. Elsey suggesting that 
he be put on the stand by retainer in an amount 
about equal to the pension he would get from the 
operating company, and which brought his total 
overall compensation for the period while the tax 
matter was in process up somewhat more closely 
to his prior salary as an executive in the New York 
office [1890] 

@. Was there some discussion at or about the 
same time with regard to the other employees who 
had been in the New York office? 

A. They were all discussed, both with Mr. Schu- 
macher and with Mr. Curry. 

Q. Please state to the Court briefly about that 
discussion and what was done as respects such em- 
plovees. . 
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A. Well, the employees in the New York office, 
other than Mr. Schumacher and Mr. Curry, who 
were the executives, and who were under the pen- 
sion plan, were given by the railroad company a 
separation allowance of, to the best of my recollec- 
tion, six months’ salary. Some of them did not 
want immediate employment for one reason or an- 
other. There were two who wanted to go on work- 
ing, and those two were employed by our office 
at that time and were referred to in that letter you 
showed me which I wrote to Mr. Elsey, although 
they were nota problem of the operating company 
except in the sense that the operating company was 
interested in knowing what happened to the New 
York emloyees after the closing of the office. 

Q@. And two of those employees came over to 
your office and you took them in? 

A. Miss Valouch and Miss O’Neill came, and 
‘they are both still there. 

_ Q. What services did you tell Mr. Curry he was 
‘to perform for his retainer when you made that 
arrangement with him? [1391] 

A. I explained what we had in mind, that he 
would be available to assist Mr. Polk and would 
probably be used as a witness if those cases came 
to trial, and meanwhile he was to have a standby 
| attitude of helpfulness to Mr. Polk in the prepara- 
‘tion of material to assert the claims in the Treasury 
BP artment, 

Q. I show you Plaintiff’s Exhibit 33, being 


1498 Western Pacific R.R. Corp., et al., vs. 


(Testimony of Robert E. Coulson.) 

a letter addressed to Mr. Curry of June 6, 1945, 
and ask whether that is the letter which you sent 
to Mr. Curry at that date stating the terms and 
outlining the services in respect to his retainer. 

A. This letter accompanied the first quarterly 
payment of his retainer. It was not intended to 
outline his services which had been covered in con- 
versations. It merely stated to him that the check 
was transmitted and that he was in the status of 
an independent contractor, so no deductions were 
being made for Social Security taxes or other de- 
ductions which would have been made had he been 
an employee of our office in the strict sense. 

Q. How many times did you see Mr. Curry after 
he was retained by your firm? 

A. I can’t fix the number of times. It was not 
very often. 

Q. Did you give him any instructions as to what 
he should or should not do? | 

A. Only the initial request that he put himself 
at Mr. Polk’s disposal in connection with the con- 
solidated return. 

Q. Prior to the commencement of the VanKirk 
litigation in [1892] New York had you ever heard 
of a claim with respect to taxes in the nature of 
the claim set forth by the plaintiffs in that lawsuit? 

Mr. Phleger: I object to that question on the 
ground it calls for the conclusion of the witness, 
irrelevant, incompetent and immaterial. 

The Court: I suppose Mr. Adams means prior 
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to that time had anyone asserted that claim to his 
knowledge. 
Mr. Phleger: That is not the question. 
Mr. Adams: I did ask, your Honor, if the wit- 
ness had ever heard of any such claim. 
The Court: You mean any such claim being 
made against whom? 
Mr. Adams: Any claim like this one. 
Mr. Clark: Against anybody. 
Mr. Adams: That is right. I did ask that ques- 
tion. 
Mr. Clark: We join in the objection. 
Mr. Adams: I have stated in argument from 
time to time that one of our contentions is that 
this is an afterthought claim, and this is the same 
sort of question that I have asked prior witnesses. 
The Court: I think what counsel is bothered 
about, is this the same kind of question that you 
-asked Mr. Polk? 

Mr. Adams: I do not think it is, your Honor. 

The Court: You are referring to the claim 
-against the [1393] defendant in this case, are you 
“not 

Mr. Adams: No, not at all. I am asking this wit- 
ness, just as I asked Mr. Ehrman, Mr. Elsey and 
' Mr. Osborn, if they had ever heard of a claim to be 
paid for the tax benefit of your loss when you are 
\a loss company in a consolidated return. I did 
‘ask all those gentlemen that question, in view of 
imy argument that this is an afterthought. 
\ 
| 
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Mr. Clark: Itis the same question that has been 
ruled on, your Honor. 

The Court: I think it is objectionable. I do not 
see that it has anything to do with the question 
of its being an afterthought. 

Mr. Adams: Do I understand that the objection 
is sustained ? 

The Court: Yes. 

Q. (By Mr. Adams): Prior to the commence- 
ment of the Van Kirk action, Mr. Coulson, had you 
ever heard of the claim there asserted in behalf 
of the plaintiff corporation ? 

Mr. Phleger: I submit that has been asked and 
answered. 

Mr. Adams: I would like to ask it again. 

The Court: Read the question. 


(Question read.) 


The Court: You said that was the first time 


you had heard about it. 


The Witness: No one had suggested it before, I 


think my [1394] prior testimony was, Judge. I 
can’t bring 1t back word for word. 

Q. (By Mr. Adams): Prior to the Van Kirk 
action had it ever occurred to you that the plain- 
tiff had any such claim as was asserted in its behalf 
in the Van Kirk lawsuit? 

A. Definitely. 

Mr. Phleger: I submit the same objection that 
was made to substantially the same question some 
time ago. It is incompetent, irrelevant and im- 


I 
t 
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material and calls for the conclusion of the wit- 
ness. 

The Court: Sustained. 

Mr. Clark: May the answer go out? 

The Court: Yes. 

Mr. Adams: I have no further questions, your 
Honor. 

Mr. Phleger: I have no questions. 

Mr. Clark: Nothing from us. 


% % * 


JAMES L. COCKBURN, JR. 
ealled on behalf of the defendants; sworn. 


The Clerk: Will you state your name to the 
Court, please. 

The Witness: My name is James L. Cockburn, 
C-o-¢-k-b-u-r-n, Jr. [1895] 


Direct Examination 
By Mr. Adams: 

Q. And, Mr. Cockburn, will you please state 
‘your business and your business address. 

A. I am with Price, Waterhouse & Company, _ 
certified public accountants, at 351 California 
‘Street, San Francisco. 
| Q. And you are forty-five years of age? 
| A. That is correct. 
| Q. You came to the United States in 1922 from 
‘Scotland and became a citizen in 1930? 

im A. That is correct. 
| Q. And your profession is? 
| 
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A. Certified public accountant. 

Q. Please state briefly your education. 

A. I went to primary and high school in Edin- 
burgh Royal High School, in Edinburgh, Scotland. 
I was one year at the Heriot-Watt College in Edin- 
burgh, an engineering course, and after coming to 
this country, in Honolulu, I attended classes in the 
evenings at the University of Hawaii, and the 
YMCA in accounting courses, and upon coming to 
San Francisco in 1926, I continued with my studies, 
including evening courses at Pace & Pace, San 
Francisco. This led to my sitting in an examination 
and getting my certified public accountant cer- 
tificate in 1930, in California. 

Q. Now, will you state briefly what professional 
experience you have had? [1396] 

A. Well, I have been in public accounting, ac- 
counting and tax work, for approximately twenty- 
five years, starting with Young, Lamberton & Pear- 
son in Honolulu in 1923, Price and Waterhouse 
from 1926 to the present time, except for a period 
of about three years, of which two and a half were 
spent as an assistant to the Comptroller of the 
California Packing Corporation in San Francisco 
and a few months in independent practice. 

Q. Now, from about 1934, what part of your 
work would you say had been, had had to do, 
primarily, with tax work? 

A. From 1934 on to 1943, I worked almost en-. 
tirely in the tax department of Price, Waterhouse 
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and I was in charge of the tax department from 
1937 to 1943. 

@. And since that time have you continued to 
engage largely in tax work? 

A. Both tax work and regular auditing work. 

@. Are you at the present time a member of 
the faculty of the Golden Gate College in San 
Francisco ? de Jb piliay 

@. And what course are you giving there? 

A. Auditing of revenue accounts. 

Q. Auditing of revenue accounts. And you were 
admitted to practice before the United States 'T'reas- 
ury Department in 1935? 

A. That is correct. [1397] 

@. And you were admitted in the same year 
to practice before the United States Board of Tax 
Appeals, now the United States Tax Court? 

A. I was. 

Q. Of what professional—rather, let me put it 
this way: Would you please state briefly your ac- 
tivities, if any, in professional societies. 

A. Well, I am a member of the American In- 
stitute of Accountants; I became a member of that 
organization in 1936. I have been a member of the 
California Society of Certified Public Accountants 
since 1930. I was a member of the Committee on 
Taxation of the State Society at various times, 
and was chairman about 1945-46 here. I was presi- 
dent of the San Francisco chapter of the California 
Society in 1947, and I have been a member of vari- 
ous committees in the society and chapter. 

Mr. Adams: Now, at this time, your Honor, I 
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would ask to have marked for identification as 
Defendants’ Exhibit 40 a printed report entitled 
‘“‘The Western Pacific Railroad Corporation and 
Subsidiaries’ Report on Federal Income Taxes Paid 
for the Years 1918 to 1944 and Settlements Amongst 
Companies in Respect Thereto,’’ over the name of 
Price & Waterhouse Company, 351 California 
Street, San Francisco 4. 


(The report referred to was marked Defend- 
ants’ Exhibit 40 for Identification.) 


Mr. Adams: And if I may take the liberty, I 
will hand up [1398] a copy to his Honor and state 
that copies of this report were furnished to counsel 
sometime prior to the pre-trial. 


(Document handed to Court.) 


Q. (By Mr. Adams): Now, Mr. Cockburn, did 
our firm request you to make an examination of the 
files and records of the Western Pacific Railroad 
Corporation and its affiliated companies for the 
period beginning in 1916 and ending April 30, 
1944? A. “Tiedid: 

Q. And would you state, please, the objectives 
of the examination which was requested ? 

A. We were asked to undertake three things: 
One, to determine the Federal and excess profits 
taxes paid by the Western Pacific Railroad Cor- 
poration and its subsidiaries for the period 1916 
to 1944; secondly, we were asked to determine the 
settlements that were made between compauies 
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within the gronp, within the affihated group, with 
respect to the Federal taxes on income; and, thirdly, 
we were asked to determine whether any company 
included in the consolidated return having a net 
income made a payment to a company with a net 
less by reason of the fact that that net loss was 
included in the consolidated return. 

@. And did you make such an examination ? 

me. IL did. 

Q. Who made it? 

A. -It was made by me, assisted by several in- 
dividuals in our [1399] San Francisco and New 
York office. 

q. And the assistants of whom you speak pro- 
ceed with their work under your supervision and 
direction ? A. ‘That is correct. 

@. Would you please identify the persons who 
assisted you in your examination. 

A. My. Richard Brown, Mr. Harold Erb, Mr. 
Frank Turk, and my principal assistant was Mr. 
Edwin H. Morse of San Francisco. Myr. Turk and 
Mr. Erb are in our New York offices. 

Q. And would you also state what relation, if 
any, Mr. Morse has had to Price, Waterhouse & 
Company? 

A. Mr. Morse has been with Price, Waterhouse 
& Company since 1939, except that he was originally 
with our New York office, and has been with us 
since that time except for a period of time in the 
armed services, with the Department of Audits, 
Washington. 
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Q. And with which office of Price, Waterhouse 
& Company is Mr. Brown connected ? 

A. San Francisco. 

Q. Was all the work in this examination done by 
you or under your personal direction? 

A. It was. 

Q. About how long a period of time was oc- 
cupied in your work of examination and the com- 
pletion of your report? 

A. We commenced the work in May, 1948, and 
completed it early in January, 1949. [1400] 

Q. Has your report been delivered to the West- 
ern Pacific Railroad Company ? A. Wiehas: 

Q. Now, I hand you, Mr. Cockburn, the report 
now marked Defendants’ Exhibit 40 for Identifica- 
tion (handing to witness). Is that a copy of the 
report? Al Wiis: 

Q. Will you please describe briefly the records 
which you examined ? 

A. We first visited the office of the Western | 
Pacific Railroad Company in San Francisco and 
there examined copies of Federal income tax and | 
excess profits tax returns, Revenue Agents’ reports 
and other material in the Federal income tax files. 
We examined the general. books of account, includ- 
ing the general ledger, cash book, general journal, 
voucher register. We also inspected canceled checks | 
and correspondence. 

Q. And in addition to that, did you do some work 
with respect to the Western Realty Company rec- 
ords or accounts? 
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A. We inspected similar records of the Western 
Realty Company at its office in San Francisco. 

Q. Did you do any of your examination in New 
York? A. Yes. 

@. What did you do there? 

A. We proceeded to New York and examined 
there similar records of the Western Pacific Rail- 
road Corporation, and also their [1401] corporate 
minutes. 

Q. Now, did you obtain any additional informa- 
tion from other sources beyond what you have al- 
ready described? A. Yes. 

Q. What was that? 

A. We obtained additional information from the 
Treasury Department at Washington, D. C., con- 
sisting of certificates of over-assessment relating to 
certain years, and we also obtained certain addi- 
tional information from the Utah Fuel Company. 

@. And where did you get that information? 

A. At Salt Lake City. 

Q. Now, Mr. Cockburn, what procedure did you 
follow in determining your findings? 

A. Well, we made an analysis of the accounts 
relating to the tax expenses and receivable and pay- 
able accounts. With respect also to all of the com- 
panies in the Western Pacific group. 

Q. And are your findings summarized in your 
report ? A. They are. 

Q. Now, in what manner, if at all, did you check 
your findings? 
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A. We were able to check the taxes paid accord- 
ing to the expense accounts with the tax returns, 
Revenue Agents’ reports and similar data. We 
were also able to check the tax paid by the various 
companies against the surplus reconciliation ap- 
pearing in the tax return. Thirdly, we were able 
to cross-check the payments made between com- 
panies as between the books [1402] of the inter- 
company transactions and in particular letters 
concerning the transactions between the San Fran- 
cisco and New York offices. | 

Q. So that you did in fact check entries both 
in San Francisco and corresponding entries and 
records in New York? 

A. That is correct. 

Q. In making such cross-checks did you find any 
discrepancies ? A. We did not. 

Q. Are your findings with regard to the sub- 
ject matter of your examination correctly sum- 
marized in your printed report? 

A. They are. 

@. Does your printed report correctly sum- 
marize the information contained in the tax records 
of the respective corporations for the period and on 
the subjects covered by your report? 


A. It does. 
Q. Do you believe it to be correct? 
A. I do. 


Q. Now, Mr. Cockburn, I will ask you to explain | 
to the Court the schedules and tabulations it con-— 
tains. Will you please first take Schedule 1. 
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Mr. Phleger: May it please the Court, I think 
this is probably an appropriate time to interpose 
an objection to the admissibility of this identified 
exhibit and the material which it contains. The 
objection is that it is incompetent, irrelevant [1403] 
and immaterial. JI think we have argued and dis- 
eussed this matter at length heretofore. It is our 
position that what was done in the years previous 
to the critical years under different circumstances 
and under different law is no evidence in the case. 

Mr. Clark: In addition to that, your Honor, so 
far as this document is concerned, it also contains 
conclusions as to matters of fact which are not sub- 
ject to expert testimony, such as a statement in the 
first page to the effect that it was the consistent 
practice of the Western Pacific group to do this and 
that. It is also based upon certain assertions of 
fact which should properly be elicited by oral testi- 
mony. We will add to our objection that this is not 
a proper method of developing any expert opinion 
this gentleman may have. 

Mr. Phleger: Our objection hasn’t anything to 
do with that. Our objection is it is just incom- 
petent, irrelevant and immaterial because the cir- 
cumstances which existed during this entire period 
were entirely different from those which existed in 
these critical years, and the law was different. 

Mr. Adams: May [I respond to plaintiff’s objec- 
tion, because I think the interveners’ objections are 
premature, the report not yet having been offered. 
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Mr. Clark: We are simply adding them at this 
time to plaintiff’s objection, in which we concur. 

Mr. Adams: The objections are wholly prema- 
ture as stated [1404] by the intervener since I have 
not offered the report. The objections. may run to 
the report when it is offered, but plaintiff’s objec- 
tion runs to the whole subject matter of this report 
and should, I think, fairly be answered at this 
time. 

Your Honor, this is our defense. You will recall 
we had some discussion of this when Mr. Elsey was 
on the stand. One of our defenses is this, that 
during the whole period of affiliation between the 


plaintiff corporation and the defendant railroad — 
company and other companies in that group, which — 


began in 1916, and which ended for tax purposes 
on April 30, 1944, a consistent procedure was fol- 


lowed in the allocation of taxes, and that consistent — 


procedure was that taxes should be allocated to the 
income-producing members of the group, and that 
no payment should be made to the loss company for 


the tax advantage which its loss brought to the © 


affiliated group. That is our defense, your Honor, 
offered on our theory of.the defense, on the par- 


ticular facts in this case. We contend that that © 


procedure, which this report is offered to establish, 
is binding upon the plaintiff corporation, being the 
party responsible and which established it. We 
contend further that it establishes a practice or 
contract relationship which will govern the deter- 
mination of this case. 


—— 
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We say further—and this is an additional reason 
for bringing forward this evidence—that when the 
plaintiff corporation comes into equity, and having 
enjoyed the advantages [1405] of an arrangement 
under which it secured the tax advantages of the 
losses of other companies and did not pay for them, 
it does not come into equity on the basis that equity 
can respond to, because of the ordinary rule that 
one who has had the fat off an arrangement be- 
tween interlocking companies cannot then, when 
the thing turned out to be advantageous to someone 
else at the end of the period, insist upon taking a 
different position than that which he himself estab- 
lished and enforced during the time the arrange- 
ment was advantageous to him. ‘These are theories. 
We have argued them before. And, as I say, this 
is our defense that we are putting in, and I take it 
your Honor can, of course, receive the evidence and 
consider its materiality in relation to any judgment 
your Honor may pronounce, but it would be inap- 
propriate to exclude at this time evidence going to 
show the facts that are stated in the report. [1406] 

The Court: I suppose there is really no dispute 
as to the fact because it all appears from the income ~ 
tax returns and books that this was what was done, 
that is, what is shown in the report was done? 

Mr. Adams: I think that is correct. This has 
been a very thorough and very arduous job to get 
the facts. We have had Mr. Cockburn and his 
associates, those who assisted him in his determina- 
tion, spending months in getting the facts and 
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getting them on a basis so that we think we have 
given a full, complete and correct account with 
respect to this matter for over all these years. 

The Court: Of course, the only ultimate fact 
that is of any consequence is that each year the 
taxes were allocated as described in the report, and 
no credit or allowance was made to a company 
which suffered a loss in the group, or having con- 
tributed that loss, as it were, for the benefit of the 
final tax liability of the parent company or the 
group asa whole. I suppose there is no doubt about 
that. . 

Mr. Clark: Yes, there is, your Honor. 

Mr. Adams: There are details provided in the 
report. If it is in, then counsel can use it. I 
rather assume that there is not going to be much 
question about the complete accuracy of the report. 
Then all counsel will have it to use as a basis of 
arguments, but we feel it is incumbent upon us 
and we pleaded this in our pleadings—and we think 
it is a matter of defense [1407] that this was the 


continuous, standard practice that was followed 


throughout these years during all the time that the 


plaintiff corporation was the controlling party. 
The Court: I would be inclined to think that as 
between the same parties to a transaction, that 


might be a persuasive argument. But, of course, - 


you have the legal question here of whether this re- 
organized company can have the benefit of that. 
That, I think, would be one of the important ques- 
tions that you have to present. 
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Mr. Adams: I understand that is the plaintiff’s 
theory of the case. We have a view that where the 
plaintiff starts during the period when it is in 
command and control and takes advantages out of 
the arrangement which it establishes, and then 
when, at the end of a tax period an advantage comes 
to another member of the affiliated group, the plain- 
tiff should not be heard to complaint of the advan- 
tage of the other member if under its own practice 
established by itself it took the advantage in prior 
years and neither recognized any claim nor heard 
any complaint from any other member of the group 
that the plaintiff was doing what the plaintiff now 
complains of here. 

The Court: I think those are matters that you 
will have to argue on the submission of the case. I 
still think the main question in this case is the ques- 
tion of the right, if any, in the plaintiff and the 
admeasurement of that right. There is no conflict 
that the reorganized company got the benefit of 
this. [1408] It may be that you can show that the 
plaintiff had no right or had no right that is capable 
of monetary measurement. I do not know. That — 
is the real question in the case. I do not think 
any of these other matters make any difference. 

Mr. Adams: We offer it as a part of our defense, 
your Honor, and you will appreciate it if I were 
to take a very simple situation—let us say you and 
‘I have been engaged in some kind of a common 
enterprise, and at the beginning of the term the 
arrangement between us has been very satisfactory 


; 
| 
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to me. I do not think then at the end of the term, 
because it turns out to be very satisfactory to you, 
that I am in a position to complain about that. 

The Court: As I say, if it is the same parties, 
of course, there might be a good argument, but your 
opponents contend that some new owners here got 
the benefit of this and they still think they have 
a right to get some salvage out of it because these 
other fellows got a benefit. I do not know if they 
have such a right. My mind is open on that, or 
whether it is capable of admission. That is a 
problem you gentlemen will have to labor under. 

Mr. Adams: I am just seeking to put in my 
defense. so I will have my facts, so that when the 
time comes for argument we will have them to 
argue from. 

The Court: I merely suggested, counsel, that 
there is not much point in spending a lot of time 
arguing about the [1409] admissibility of this at 
this time. Why not let the witness testify that 
everything in this report is correct, and if you are} 
not satisfied with his statement in that regard, you 
can cross-examine him on that. If you do not wish 
to cross-examine him, let:the record be admitted in 
evidence and the question whether it has a legal 
bearing upon the issues of this case you can argue 
at the time of the submission of the case. 

Mr. Phleger: We think we should interpose our 
objection so as to preserve our position. Counsel, 
I am sure, inadvertently, misstates the situation. 


U 
' 
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We were the parent company during this period, 
and as the tax laws contemplated and intended, of 
course, we got the benefit. That did not require 
allocation of losses back and forth at all, but when 
we became a complete stranger, with no further 
financial stock in the situation, why, what took 
place in prior years is utterly immaterial. 

The Court: JI understand the position of the 
parties in the matter, but the defendant wants to 
assert a defense which he says he cannot present 
unless he has some record to present it on, because 
if he just says he is presenting it on the basis of 
the past conduct of the parties, he hasn’t anything 
in the record to show what that was. He has no 
factual basis upon which to predicate that defense, 
and I think it probably would be a waste of time 
now to argue this thing out, because when you get 
all through I think I would take refuge in the rule 
of civil procedure which would allow me to reserve 
ruling on it, because I would want to [1410] con- 
sider it. I would want to have the benefit of the 
arguments of both sides on it, and I think the most 
sensible thing to do, and which would save time for 
everyone concerned, so that the whole question 
could be presented with its various facets at one 
time, would be simply to make your pro forma 
showing and have the witness testify that every- 
thing in that report is true and correct as a result 
of his investigations, and I will admit it in evidence 
subject to the future determination upon the sub- 
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mission of the case as to whether or not it has a 
material bearing and does sustain the legal defense 
which is urged, and then you can argue that out 
at the time of the submission of the case. It cer- 
tainly is unnecessary for me to sit here and listen 
to this witness go into each schedule and tell how 
he did it, if you are not going to raise any question 
about that. 

Is that procedure generally agreeable to all 
counsel ? 

Mr. Phleger: That is entirely satisfactory. 

Mr. Adams: I will ask the question asked by 
your Honor: 

Q. Based upon the examination you have de- 
scribed, does your credit report correctly summarize 
the information contained in the books and records 


of the respective corporations for the period and 


on the subject covered by the report? 

A. It does. 

Q. And you believe it to be in all respects true 
and correct to the best of your capacity 4 

A. I do. [1411] 

Mr. Adams: I will offer Defendant’s Exhibit 40 


for identification now as Defendant’s Exhibit 40 


in evidence. 
Mr. Clark: To which we object, your Honor, on 
the ground stated by Mr. Phleger for the record, 


and also we specifically object to the inclusion of 
the first two pages, that is, the narrative on the 


first two pages of the offer as being conclusions 
on factual matters which should not be considered 
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as evidence in the case. Other than that we have 
no objection to the suggestion of the court as to 
how they should be treated. 

‘The Court: I won’t give any weight to the 
opinion of the witness in that regard, inasmuch as 
it is a factual report. And I will admit it subject to 
the conditions which the court has already stated. 
However, if after examining the report either the 
plaintiff or the intervener wishes to conduct any 
ceross-examination of the witness in respect to the 
accuracy of any statement, that right should be 
reserved to both the plaintiff and the intervener. 

Mr. Clark: Very well, your Honor. 

Mr. Adams: The record will show, your Honor, 
that counsel for all the parties have had copies of 
this report since some time prior to the pre-trial in 
this case. 

Mr. Phleger: That is right. 

Mr. Clark: That is right. [1412] 


* * * 


(The Defendant’s Exhibit No. 40 for identi- 
fication was thereupon received in evidence. ) 


Mr. Adams: If the Court please, I ask that there - 
be marked for identification as Defendant’s Exhibit 
41 for identification a single sheet dated February 
16, 1949, entitled ‘“‘The Western Pacific Railroad 
Company, Federal Income and Excess Profits Taxes 

for Years 1942 and 1948 and for the First Four 
| Months of 1944,’’’on the basis of assuming that the 
| Western Pacific Railroad Company had filed sepa- 


\ 
} 
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rate returns and had the benefit of its own net oper- 
ating loss carry-overs and excess profits credit 
carry-overs computed as though it had filed separate 
returns in prior years, and the additional deductions 
from income as shown in the note below, and ask 
that the document be marked for identification De- 
fendant’s 41. And if I may take the liberty, I 
will hand up a copy to the Court, copy having been 
furnished this day to opposing counsel. 

The Court: This would be similiar, then, to 
Plaintiff’s Exhibit 73? 

Mr. Adams: Basis 2. [1413] 

The Court: Is that Basis 2? 

Mr. Adams: Yes, Basis 2. It is more or less 
similar to Basis 2, but there is quite a wide differ- 
ence, your Honor. 

The Court: J mean you are attempting to show 
the same general thing? 

Mr. Adams: J will ask the witness about that 

The Court: Very well. : 

Q. (By Mr. Adams): Mr. Cockburn, I hand you — 
Defendant’s Exhibit 41 for identification. Is that | 
paper a summary of eae which you made? — 

A, Tis: 

Q. Where did you obtain the basic information _ 
from which your computations were made? 

A. From the tax returns filed. 

Q. And the tax returns for what years? 

A. For the years 1939 to 1944, inclusive. 

Mr. Adams: Now may the record show that the 


FI 
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returns for 1940 to ’45 have already been offered 
by the plaintiff? 

@. And do you have a copy of the 1939 tax re- 
turn here? Ae Ves: 

@. May I refer to that? 

Mr. Adams: JI will ask that Mr. Morse hand 
it up. 

Mr. Phleger: The return for 1945 is not in evi- 
dence and we would like to have it in evidence, and 
also that for ’46 and 747. [1414] 

Mr. Adams: Well, my recollection was that Mr. 
Buchanan testified with regard to the basis of his 
computations, that he had used the returns from 
1940 to 1946. Am I correct in that? 

Mr. Phleger: Mr. Buchanan? 

her, Clark: No, it is not. 

Mr. Phleger: 1944. 

Mr. Clark: In the last eight months, I think 
he said, of ’44. 

Q. (By Mr. Adams): Oh, that is in, yes. Well, 
your Honor, I don’t have the returns for ’46 and 
747 with me, but with counsel’s permission, I may 
proceed with the examination on the calculations, 
and we can produce the basic returns when we re- 
sume at the next session, if that is agreeable. 

I do, at this time, offer as Defendant’s Exhibit 
42, the corporation income and excess profits tax 
return of the Western Pacific Railroad Corpora- 
tion for the year, 1939. 

The Court: Well, why do you need that in con- 


, heetion with this? 
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Mr. Adams: The witness testified he had to go 
back to the figures in that return in order to get 
his computations. 

The Court: For Exhibit 41% 

Mr. Adams: Yes, your Honor. 

The Court: I see. 

The Clerk: Are you offering that in evidence ? 

My. Adams: Yes. And may I state I am produc- 
ing this from [1415] the files of the defendant rail- 
road company, being a copy sent by the plaintiff 
corporation to the defendant railroad company of 
the consolidated returns for 1939. 


(Whereupon income tax return for 1939 was 
received in evidence and marked Defendant’s | 
Exhibit 42.) 


Q. (By Mx. Adams): Now, Mr. Cockburn, re- 
ferring to Defendant’s 41 for identification, the 
schedule in your hands, did you make any correc 
tion in the information appearing on the income 
tax returns you have described in making the com- 
putations on this schedule? 

A. Yes, I have made two principal corrections: 
one, the information from which these corrections 
were made appears in revenue agent’s report dated 
June 12, 1947, relating to an examination of 1940 
and 1941 consolidated federal income tax returns. 
The first adjustment related to a loss claimed on 
abandonment of Deep Creek properties, and the 
second related to an amount of reorganization ex- 
pense of $169,000, that was disallowed. 
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Q. Now his Honor inquired how it came about 
that the income tax return for 1939 was related in 
any way to these computations. Did that arise in 
connection with the Deep Creek loss? 

A. Part of it, yes. 

Q. Well, please tell his Honor that part, and 
the other part as well. 

Q. The Deep Creek loss was originally reported 
in 1940 federal [1416] income tax return. The 
revenue agent in his report explained that it was 
a 1939 item, and we therefore repositioned the loss 
to 1939; and as a result of a difference in the law, 
the item, the greater portion of the item, or $600,- 
000 for which the loss was claimed in 1940, was 
considered to be a capital loss, and since the com- 
pany had already availed itself of a $2,000 capital 
loss reduction, no benefit was obtained by reposi- 
tioning the loss into that year. The balance of the 
adjustment of reorganization expense was just not 
claimed as a deduction in 1940. 

Q. Go right ahead. I didn’t want to interrupt 


you. 
_ <A. To explain further, the reason it was neces- 


sary to take into consideration the 1939 figures, the — 
1939 loss is a carry-over into the year 1941, for a 
net operating loss deduction, and in turn, that 
affects the excess profits credit carry-over into sub- 


sequent years. 


Q@. Was the consequence of this correction which 


| you made to increase or to decrease the tax liability 
computations on 41 for identification? 


; 


| 


1522 Western Pacific R.R. Corp., et al., vs. 


(Testimony of James L. Cockburn, Jr.) 

A. It increased the computation, the tax. 

Q. Now in your computations, Defendant’s 41 
for identification, what treatment did you give inter- 
company interest accruals? 

A. We treated that interest as a deduction. 

Q. Had those inter-company interest accruals 
been eliminated in computing the consolidated re- 
turn tax liability ? [1417] A. They had. 

Q. Is it your understanding that they may be 
properly restored as deductions in computing in- | 
come on a separate return basis ? A. It is@ 

Q. And do you have an understanding with re- | 
spect to the recognition of such interest accruals | 
where they have occured during reorganization pro- 
ceedings ? 

A. Yes, and the Commissioner has ruled on that. 

Q. To what ruling do you refer? 

A. I believe it is X.T. 3639. 

Q. Now in the consolidated returns which were 
actually filed, were deductions taken for accruals 
of interest on all Western Pacific Railroad obliga- 
tions that were held outside the affiliated group? 

A. They were. 

Q. Is it your understanding that such interest 
is deductible, even though not taken up as income 
in the accounts or tax returns of the creditors? 

A. It is. 

Q. Did you make any deductions not appearing 
on the consolidated returns as filed in the computa- 
tions in your exhibit 41 for identification ? 

A. I did. 
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Q. Will you please state what they were? 

A. We made deductions for accelerated amorti- 
zation in the years [1418] 1942, in the amount of 
$127,531.24; in 1943, in the amount of $259,654.81; 
in the first four months of 1944, in the amount of 
$522,741.10. I also made deductions for the United 
States Government freight cut-backs and refunds 
in 1941 of $50,000; in 1942, $780,000; in 1948, 
$1,060,000; the first four months of 1944, $40,000. I 
also made a deduction for a partial bad debt loss 
on the Sacramento Northern Railway notes and 
advances in 1943, in the amount of $8,526,690.72. 

Q. Now, Mr. Cockburn, referring to the amounts 
you have stated, of deductions on account of ac- 
celerated amortization, will you please state the 
basis of deductions taken for accelerated amoritiza- 
tion ? 

The Court: Well, the witness has answered that 
question. May I make this inquiry, so I can get 
myself a little bit oriented to this? I may be in 
error in this, but is the difference a substantial 
difference between Mr. Buchanan’s basis and this 
estimate, the items that are listed at the bottom of 
the page of this Exhibit 41? I mean, a big, sub- 
stantial difference? 

Mr. Adams: Your Honor, your Honor’s inquiry 
is based on, of course, at first, the proposition that 
‘the deductions that are taken in the lower half of 
this exhibit were not taken in Mr. Buchanan’s 
Basis 2. 


| 
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The Court: Well, of course. I say that is the 
reason why this basis in Exhibit 41 is so much 
lower than that which this witness has included, or 
in which this witness has included, the [1419] sub- 
stantial items that Mr. Buchanan did not use in his 
basis. I am not asking you to commit yourself, I 
just wanted to find out if, substantially, that is the 
basis of the difference between the two estimates. 

Mr. Adams: Well, I would like to ask Mr. Cock- 
burn one question to help me in giving your Honor 
my answer. : 

Q. Leaving out of account the effect of deduc- 
tions, Mr. Cockburn, the. three deductions that are 
taken account of in this schedule, have you made 
any figure to determine the variance or approximate 
variance between the computations you have made 
and the computations which Mr. Buchanan made 
on his Basis 2 of Plaintiff’s Exhibit 80? 

A. No. | 
Mr. Adams: Well, perhaps we can bring that to 
your Honor in the morning. We can give you a | 
figure that would more accurately answer your 
Honor’s question. 

The Court: Well, it just kind of looks like it 
to me, and that is why I asked the question, because! 
LT see there is about $10,000,000 and if you add that 
to $7,000,000—well, you get pretty close to it. There 
must be some other figures involved in it, but it 
looks to me as if that might be the substantial 
difference. 

Mr. Adams: The witness has stated he has taken 
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account of some inter-company interest deductions 
that Mr. Buchanan did not take account of, and 
some other factors. [1420] 

The Court: There might be some other factors. 

Mr. Adams: I think your Honor is right. 

The Court: It seems to me the bigger amount 
by way of difference are these figures. 

Mr. Adams: I believe that is true; and further- 
more, I believe that Mr. Buchanan gave some figures 
on accelerated amortization that somewhat resemble 
the figures that are produced on this exhibit. So 
that the larger deductions are the latter two in 
effect. Mr. Buchanan said himself that he hadn't 
taken off accelerated amortization in producing his 
Basis 2 figures, but he gave us some figures when 
we talked with him about it. 

Mr. Phleger: I don’t like to interrupt, but would 
it not be helpful if this witness, in the morning, 
could give us the figures without these adjustments ? 

Mr. Adams: Well, it is a little quick work; these 
things don’t get done in five minutes. 

‘ Mr. Phleger: In other words, if he gave us the 
figures without the adjustments, then you would | 
have the comparable figures for Basis 2. 

The Court: Well, maybe you can calculate that. 

Mr. Adams: Let me suggest this: Mr. Cockburn 
and Mr. Buchanan have been discussing this matter 
one with the other. 

Q. Have you not? A. That is correct. 

Mr, Adams: I think Mr. Buchanan can produce 
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the figures [1421] for Mr. Phleger that the plaintiff | 
desires. 

The Court: I only asked the question because 
it would seem to me that the thing could centralize 
on these figures here that you are examining him 
about. That will create the real issue as between the : 
two estimates. 

Mr. Phleger: That is correct. 

Mr. Adams: Well, I think in addition to that | 
we can produce a figure of our own—or at least | ( 
I hope so. If we have any substantial variance with 
Mr. Buchanan’s figures, on his own hypothesis, 
that 1s. 

The Court: I think that would be helpful, Mr. 
Adams. . 

Q. (By Mr. Adams): Now, Mz. Cockburn, re-_ 
ferring—wait a moment, didn’t I have an open 
question, your Honor, and then your Honor asked 
a question ? 

The Court: Yes, you asked him the basis of these] 
figures on accelerated amortization, and then is 
when I interrupted you. There is where there 
was some question like that asked by you, I seem 
to recollect. 

Mr. Adams: That is what it was about, yes, your 
Honor. 

Q. Would you state the basis of the deductions 
taken here for accelerated amortization? When J 
say ‘‘taken here,’’ I mean on 41 for identification 

A. Under the provisions of the Internal Revenue 
laws, a taxpayer which had constructed an emer 

; 
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gency facility for war purposes was permitted to 
amortize the cost of the facility over [1422] a 60- 
month period, with provision in the law that if the 
war ended earlier, and by proclamation of presi- 
dent, they would then have the election of amortiz- 
ing the cost of the facility over the period from the 
date the facility was completed to within a certain 
period of time after the date of proclamation, or 
to take the balance of the amortization over the 
normal life of the asset involved. 

The Court: Was 1942 the first year, then, that 
that could be availed of ? 

The Witness: That was the first year in which, 
your Honor, the Western Pacific Railroad Com- 
pany had any assets constructed under these pro- 
visions of the law. I am not sure whether it began, 
or actually could have started in 1941 or 742, if. 
they had facilities in an earlier year. 

Q. (By Mr. Adams): Now, Mr. Cockburn, re- 
Terring to the deductions as indicated on 41 for 
entiication during the four years, 1941, 1942, 
1943, and the first four months of 1944, for United 
States Government freight cut-backs, refunds, will 
you please state the deductions you have taken in 
your computations for those freight cut-backs and 
refunds? [1423] 
| Mr. Phleger: Now excuse me for interrupting; 
I am trying to be helpful. Are you dropping the 
amortization claim now? Beeause in our view, the 


| 
witness has not supported at all his deductions. He 
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has stated what the law is, but he hasn’t stated 
what the facts are. 

Mr. Adams: Well, my recollection is that Mr. 
Buchanan, the witness, came out about the same 
with these figures. I am not dropping 1t at all; 
T don’t have any query in my mind about it. What 
is your question as to amortization? 

Mr, Phleger: Well, I would say before any 
foundation was laid, for any such deduction, you 
would have to show how much the emergency facili- 
ties were that were constructed, and when they 
were constructed, the years in which they were 
taken, how he readjusted them, and what the tax: 
credits by this readjustment were that the company 
received that should have been offset by these ad-. 
ditional amounts. | 

Mr. Adams: Can you answer Mr. Phleger’s: 
question ? 

A. The first portion of his question I might 
answer by stating that the information from which 
these figures were computed appears in the tax 
returns which were filed. The portion of the 
amortization, the facilities, are listed in the schedule 
attached to the return, and the computation of the 
accelerated portion of that amortization, which is 
listed here, was determined from the informatior 
appearing there. [1424] 

Mr. Phleger: Yes, but not in returns that ar 
in evidence. 

Mr. Adams: If your Honor please, I didn’t sur 
render the witness altogether. 
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Mr. Phleger: No, but I wanted to be helpful. 
1 will not ask any further questions. I will have 
to object to this exhibit on the acceleration matter, 
because there is no proper foundation. ‘he infor- 
mation that he refers to in our later returns 

The Court: Well, he will have to develop that 
inquiry first. , 

Mr. Adams: The witness has been interrupted, 
J thought, in his answer, and I would like to have 
him continue with his answer. 

Mr. Phleger: Excuse me. 

A. (Continuing): These computations were 
made by us from the information appearing in the 
returns for the years "42, 43 and 744, and we as- 
suined in making these computations that the tax- 
‘payer, the Western Pacific Railroad Company, 
would have elected to claim the benefit of accelerated 
amortization if it had been to its benefit to do so. 

Q@. (By Mr. Adams): Now, making that as- 
‘sumption, did you find in the returns as filed the 
figures from which you were able to compute the 
a... for account of accelerated amortization, 
if that election were exercised ? [1425] 

fe I did. 

Q. Those figures you found in the returns as 
filed? A. That is correct. 
| @. Were they all that you required as an ac- 
countant, a tax accountant, to satisfactorily com- 
pute that deduction? A. That is correct. 
| Q. Now, then, may I turn to the item of deduc- 
tion for the United States Government freight cut- 
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backs and refunds; and I will ask you to explain 
that deduction appearing for the four years I men- 
tioned. 

A. The figures from which these deductions were 
computed were obtained from the general auditor’s 
office of the Western Pacific Railroad Company, and 
a sum was obtained, an approximate total freight 
cut-back of $2,000,000 for the period ’42 to 746. 

Q. Now, then, what method did you use in de- 
termining the particular amounts of the deductions 
applied to ’41, 42, 48 and the first four months of 
44, out of that total of $2,000,000? 

A. These are based on the actual figures obtained 
from the general auditor’s office and rounded out 
to the nearest $10,000. 

Q. So that you obtained actual figures for each ® 
of the particular periods which are indicated here, | 
each of the particular years, and part of the year, 
which are indicated here on 41 for Identification? 

A. ‘Thatas correct. 

Mr. Phleger: Do I understand that these figures 
were given to the witness or that he got them out 
of the files? 

The Witness: They were given to us. 

Mr. Phleger: Then I move that that matter be 
stricken out as hearsay. 

Mr. Adams: Well, your Honor, it is just a ques- 
tion of connecting up. I am putting in a computa-_ 
tion at this time, and I assume that with an objec- 
tion of this sort, it will be necessary for me to 


i) 
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produce the witness who has taken two months to 
make the particular computation on this calculation, 
on which this calculation is predicated. 

The Court: Yes. Well, subject to its- not being 
connected up you can, of course, move to strike 
it out. 

Q. (By Mr. Adams): Now, Mr. Cockburn, will 
you please explain the deduction of some $8,500,000 
in 1943 on account of the partial bad debt loss on 
Sacramento Northern Railway notes and advances? 

A. On December 31, 1948, Sacramento Northern 
Railway Company, a wholly owned subsidiary of 
Western Pacific Railroad Company, owed to the 
Western Pacific Railroad Company on unsecured 
notes and open account advances the amount of 
$9,474,100.80. Mr. Elsey has informed us that in 
his opinion these notes and advances were worth 
only 10 per cent of face at that time. 

Q. That is in what year? [1427] 

me In the year 1943. 

Q. Now, could a deduction have been taken on 
account of a part of that indebtedness in 1943? 

es It could. 

Mr. Phleger: Just a moment. I move that that | 
be stricken out on the ground that it is a conclusion 
of the witness. And no proper foundation laid, a 
legal matter. 

Mr. Adams: Well, we don’t expect to bind his 
Honor as to any legal matter, but certainly the 
man who made the computations should be in a 
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position to explain it, and that is the purpose of 
these questions. 

Mr. Phleger: Well, that is an entirely different 
matter. He is acting upon a certain assumption. 

The Court: Well, of course this is Just a com- 
putation. I don’t think that the witness is offering 
to testify in order to prove that that is a proper 
deduction. 

Mr. Adams: Certainly not, your Honor. 

Mr. Phleger: That was the question that was 
asked him, namely, could this deduction be taken 
in that year. 

The Court: Well, that depends upon the facts 
as to whether that would be a proper deduction. 

Mr. Adams: Of course, your Honor. But the 
witness knows something about this, and I think 
he should state from his point of view as an expert 
accountant the basis on which a deduction, speaking 
as an expert accountant, could have been [1428] 
taken in a return for that year. It wouldn’t be 
binding on your Honor, nor on any party, but it 
will explain how the witness makes the deduction, 
and it is for that purpose that I ask the question. 

Mr. Phleger: Now, there is pending a motion to 
strike out the previous question and answer. ‘The 
witness was asked whether or not this could be 
deducted in that year. He said ‘‘Yes,’’ and I moved 
that it go out. 

The Court: Yes, I think that motion is good: 
You can ask the witness to give the reasons why 
he included it in his computation. 
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Mr. Adams: Thank you, your Honor. He may 
do that. 

The Court: That, of course, wouldn’t be a state- 
ment that it was deductible in that year. 

Mr. Phleger: No, because this is a legal question, 
not an accounting question. 

The Court: That is right. I think there is no 
doubt about that. 

Q. (By Mr. Adams): Would you state the rea- 
sons, Mr. Cockburn, why you included this item 
in your calculations, including the same deduction 
in your calculations on 41 for Identification ? 

Under the provisions of Section 23(k) of the 
Internal Revenue Code, a taxpayer is permitted to 
claim a deduction for a debt which is partially 
worthless, and may claim that portion of the debt 
down to the point to which it is worthless, [1429] 
and which is written off in the year in which it is 
deducted. 

Mr. Phleger: Now may it please the Court, that 
is a legal answer. He is quoting the law. 

Mr. Adams: He is stating his understanding. 

Mr. Phleger: We don’t agree that the law justi- 
fies this deduction. 

Mr. Adams: Well, your Honor, we shall never 
contend: 

The Court: That is the reason he put in this 
tabulation. That is the effect of the testimony. I 
will allow it for that purpose. That doesn’t prove 
that it is a proper deduction. 
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Mr. Adams: Surely. 

The Court: It merely indicates the reason on 
the part of the man who made the tabulation for 
including it. 

Mr. Adams: We shall always contend the witness 
is an excellent tax accountant, but any question of 
law is for the Court. 

Q. Now, Mr. Cockburn, upon what hypotheses 
or assumptions did you include this particular de- 
duction in the computations in Defendants’ Ex- 
hibit 41? 

A. Upon the assumption, first, that it was worth 
only 10 per cent of face on December 31, 1948; 
secondly, that it had been written down by a 90° 
per cent amount in the accounts for that year; 
and, thirdly, that no deduction had been claimed 
for this amount in prior years, and allowed. 

Q@. And did you also assume, as I think you 
stated in your [1430] schedule, that the railroad 
company filed a separate return for that year? 

A. The railroad company was included in a 
consolidated return for the year 1943. 

Q. Yes. I am asking you upon what assump- 
tions you included this deduction in your computa- 
tions. That is No. 41 for Identification. : 

The Court: He has already said that this is a 
schedule that refers to the filing of a separate re- 
turn for these years by the committee. What this 
amounts to is if it is a good deduction, why, then, 
jt could be taken. That is all. | 
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Mr. Adams: Yes, your Honor. 

The Court: And that if it were taken, this would 

be the result of the calculation. 

Mr. Adams: I perhaps could just get one ques- 
tion on this, and finish with this particular exhibit. 

The Court: Very well. 

Q. (By Mr. Adams): In your opinion, Mr. 
| Cockburn, do the computations you have made on 
| Defendants’ Exhibit 41 for Identification state cor- 
‘rectly the tax liability of the Western Pacific Rail- 
‘road Company for Federal income and excess profits 

taxes for the years 1942 and 1943, and the first 
four months of 1944, on the basis of the assumptions 
that are described in the computation, and to which 
Bon referred in your testimony ? 
| A. They do. [1431] 
| Mr. Phieger: Well, just a moment. I will object 
to that. He stated what he did. Now, some of the 
assumptions are on this document. There are some 
other assumptions that are in his testimony, and I 
am sure we are going to find there are a lot of other 
assumptions. I think this should rest, that this is 
a computation made on the basis that he has testi- 
fied to, and that the accuracy of the figuves on that 
basis, that he believes the figures are accurate on 
that basis, not that the tax liability is as shown. 
Mr. Clark: The question calls for his testimony 
that this is a correct tax liability upon this. 
| Mr. Adams: Oh, on the basis of the assumptions 
shat were included in my question, your Honor, it 
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is a computation of tax liability on the basis of i 
various assumptions that are indicated. 

The Court: I don’t see any objection to that. I 
will overrule the objection. 

Mr. Adams: And I will offer the document, then, | 
now, as Defendants’ Exhibit 41. 

Mr. Phleger: Well, now, L 

Mr. Adams: Subject to being connected up. 

Mr. Phleger: I don’t think the foundation | 
been laid at all for these assumptions. 

The Court: Well, I think all this amounts to 
is that having these, without any question as to the 
validity of the [1432] various deductions that are 
taken, that if they were taken, the calculations 
would be as stated in this. — 

Mr. Phleger: Well, that is all right. 

The Court: Well, that is the way I understand 
the testimony. 

Mr. Clark: Or if they could be taken. 

Mr. Phleger: In other words, if they could have 
been taken upon the basis stated, that this is the 
tax that he figures out would have been paid. 

The Court: Well, I think that is what Mr. Adams 
had in mind. 

Mr. Adams: That is right, your Honor, and I 
understand further that it will be obligatory on my 
part to connect up, by another witness, the eut-back 
and refund figures that are shown here on this 
exhibit. 

Q. It isa fact, is it not, Mr. Cockburn, that the 
fieure for the Sacramento Northern Railway notes 
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and advances is 90 per cent of the amount of these 

notes and advances as of the end of the year 1943? 
A. That is correct. 


(Defendants’ Exhibit 41 for Identification 
was received in evidence.) 


Mr. Adams: I have no further questions this 
afternoon, your Honor. If it is an appropriate 
time to recess? 

Mr. Phleger: Before adjournment, do I under- 
stand, Mr. [1483] Adams, that this witness will 
have the figure as to what the computation would 
be without the deductions down below? 

Mr. Adams: I don’t think so. I think you can 
get it easily from Mr. Buchanan. I think this wit- 
hess will be very busy, but we will do the best we 
can. But why don’t you try Mr. Buchanan? 

_ Mr. Phleger: Well, after all, these are his figures 
_Cindicating). 

Mr. Adams: No, you were asking for a compari- 
“son with Mr. Buchanan’s figures. 

Mr. Phleger: I am not asking for a comparison, 
I am asking what figures this witness would show 
without the deductions. 

The Court: Can you figure that? 

The Witness: No, we have not figured that. 
| The Court: You didn’t make any calculation 
leaving out these items of amortization and cut- 
backs for the Sacramento Northern? That is, you 
‘didn’t make any calculation leaving out those figures 


| 
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as to what the tax would be if a separate return was 
filed? Or did you? 

The Witness: We have made quite a number of 
computations, your Honor, and I couldn’t be too 
certain. I don’t think we have. That takes a little 
while; it would be a different set of computations, 
and a different net operating loss carry-over, ex- | 
cess profit credits and other elements entering into 
the computations. They are very involved compu-_ 
tations. [1434] 

The Court: That may be so. 

Mr. Phleger: Then there will be no estimate on_ 
this basis if these assumptions are not correct or 
any of them. [1435] 


* * * 


JAMES L. COCKBURN, JR. 

resumed. 
Direct Examination 

(Continued) 

By Mr. Adams: | 


Q. Mr. Cockburn, since yesterday’s session have” 
you made a rough computation of the amount of tax 
liability which the Western Pacific Railroad Com- 
pany would have incurred on the various assump=- 
tions contained in Defendants’ Exhibit No. 41, ex- 
clusive of the deductions that are described in note 
1 to that schedule? A. I have. 

Q. What is the amount? 

A. Approximately $14,800,000. 

Q. I would like to call your attention to the 
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computation described as Basis 2 in Plaintiff’s Ex- 
hibit No. 80. Do you have a copy of it? 

A. I have. 

Q. That computation shows a total tax liability 
of approximately $15,572,000 for the Western Pa- 
cific Railroad Company for the same period on the 
assumptions stated in that document? 

A. That is correct. [1437] 

Q. I direct your attention to the fact that the 
difference between that figure and the one you have 
just given is about $771,000, and I will ask you if 
you will tell the Court briefly the principal factors 
accounting for that difference. 

A. The principal factors are the deductions 
claimed by us in our computations for interest on 
inter-company holdings of indebtedness, the re- 
positioning of the Deep Creek loss from 1940 to 
1939, the elimination as a deduction in 1940 of reor- 
ganization expenses, the changes required in the 
computation of the net operating loss, and reversing 
excess profits credit carry-overs, result in a differ- 
ence in our bases; and also other minor inaccuracies 
Which are not material to the computations and 
which can probably be corrected. 

Mr. Adams: At this time, your Honor, I offer 
for identification a schedule dated February 16, 
1949, marked C, consisting of one page entitled 
‘Western Pacific Railroad Company Federal In- 
come and Excess, Profits Taxes for Years 1942 and 
1943 and the First Four Months of 1944,”’ on the 
basis of assuming that the Western Pacific Railroad 
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Company had filed separate returns and had the 
benefit of its own net operating loss carry-overs 
and excess profit carry-overs, computed as though 
it had filed separate returns in prior years, and the 
additional deductions from income as shown in the 
note below. | 

I believe that will be 43 for Identification. 


(The document referred to was marked De- 
fendants’ Exhibit 43 [1488] for Identification.) 


Mr. Adams: May I ask that a copy be handed up 
to his Honor. 

Q. Mr. Cockburn, do you have a copy of that 
schedule C in your hands? A. I do. 

Q. You also have a copy in your hands of Sched- 
ule D, which is now Defendants’ Exhibit 41? 

A. I do. | 

Q. Will you please explain to the Court the | 
difference between Schedule D introduced yester-_ 
day as Defendants’ Exhibit 41 and this Schedule 
C, which you have in your hands. 

A. The computations in Schedule C are based. 
on exactly the same figures as used in Schedule D, — 
with the exception of the amount deducted for 
United States Government freight cut-backs and 
refunds. Those in Schedule D were on the basis of 
a total of approximately $3,000,000 for the period 
1942 to 1946, and on Schedule C on the basis of 
$3,000,000. 

Mr. Adams: Will you read the answer? 

(Answer read.) 
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The Witness: I wish to correct that answer. The 
computations in Schedule D were on the basis of 
$2,000,000 for the period for United States Govern- 
ment freight cut-backs and refunds, and the compu- 
tations in Schedule C are on the basis of $3,000,000 
for the same deductions. [1439] 

Q. (By Mr. Adams): That is the only differ- 
ence between Schedule D, which is Exhibit 41, and 
this Schedule C in your hands? 

A. That is correct. 

The Court: That is about $370,000? 

The Witness: That is correct, your Honor. 

Q. (By Mr. Adams): And so that your testi- 
mony yesterday, stating the bases, and assumptions 
on which you prepared Schedule D would apply 
likewise to this schedule with that one difference? 

A. Yes, it would. 

Mr. Adams: I will offer the schedule previously 
marked 43 for Identification as Defendants’ Hx- 
hibit 43. 

Mr. Phleger: I object to the receipt upon the 
ground that it is incompetent, irrelevant and imma- 
terial and also upon the basis that the assumptions 
shown to have been made with respect to this item - 
are contrary to the evidence in the record. 

The Court: Well, I admitted the other exhibit 
merely as a computation, not as proof of the validity 
of any of the deductions claimed therein—but only 
as a computation assuming the validity of the de- 
ductions, that the tax would be so much. 
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Mr. Phleger: Yes. I think that the assumptions, 
or some of the assumptions, are contrary to the 
evidence in the record. If I can simply have my 
objection noted, I have no 

The Court: Well, I take it, Mr. Phleger, that 
Mr. Adams is perhaps putting this on, shall we 
say, a little bit out of [1440] order, as he may be 
intending to put in some other kind of evidence 
to sustain the validity of these deductions which 
are asserted in this return, or to make some legal 
showing on that. 

Mr. Adams: I would like to respond to your 
Honor on that. With regard to the deductions for 


accelerated amortization, we consider they have been | 


proved. With regard to the deduction for partial 
bad debt loss on the Sacramento Northern Railway 
notes and advances, we consider we have offered 


all of the proof, and our own proof is that that— 


deduction is based upon the hypothesis that the — 


partial loss was written into the books in 1943, 
which it was not, in fact. So that this is a hypo- 


thetical approach on a separate tax return basis. - 
With regard to the United States Government. 
freight cut-backs and refunds, the third item of 
deduction in this computation, I stated yesterday 


to your Honor that I would have to connect up the 
$2,000,000 figure, Mr. Elsey having spoken about 
that as the actual figure, but having gotten his in- 
formation from his auditing department. So I will 
have the witness here to testify to that actual 
$2,000,000 figure. 


— 
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Now, this Exhibit C carries that deduction on 
the €3,000,000 basis. Mr. Hlsey testified to an esti- 
mate of an additional million dollars, and that is 
just why this is $3,000,000 in this schedule whereas 
it was $2,000,000 in the other schedule. 

Mr. Phleger: But Mr. Elsey also testified that 
he was [1441] unable to allocate those statements 
to any year. 

The Court: Well, of course, now we are getting 
into an argument as to the effect of the testimony 
with respect to these items. I see no harm in, 
subject to the limitations stated, allowing the com- 
putations in; so that if it appears that there is 
validity to the deductions, the Court will have before 
it a calculation showing the amounts involved. If 
it appears that there isn’t validity to these deduc- 
tions, then the schedules will be of no importance 
in the matter. 

Mr. Clark: Well, may it be understood, your 

Honor, that they are admitted subject to motions 
to strike in the event they are not connected up? 
- The Court: J think perhaps that might be the 
best way of handling it, so with the statement that _ 
the Court has made, that these two exhibits—has 41 
been admitted here? 

Mr. Adams: Yes, your Honor. 

The Court: So that 43 may be admitted on the 
Same basis as 41 was admitted, plus the conditions 
that the Court has just included in admitting the 
‘statement in evidence. 
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(Defendants’ Exhibit 43 for Identification © 


was received in evidence. ) 


Mr. Adams: I take it the same understanding 
should apply to Plaintiff’s 80, the computation the 
plaintiff has introduced? | 

Mr. Phleger: Oh, not at all. They were mathe- 
matical computations from the income taxes. [1442] 

Mr. Adams: I am not arguing how good or bad 
they were, merely if there is to be an open proposi- 
tion about a motion to strike as to our computations, 
we should, by parallel reasoning, have the same 
right. 


The Court: Well, of course, on the face of the | 


ease it would involve the amount of taxes, both 


sides can argue as to the effectiveness of their com-_ 


putations with respect to taxes. I don’t think we, 


need to make any particular rulings on that at this 


time. 


treatment. 

The Court: It is very obvious what these sched- 
ules are for. One side says, ‘‘Now, if we win the 
ease we have to show what the saving of income tax 
was. This is our calculation of what it was. It is 
based on certain factors.’? The other side says, 


‘Weill, even if you do win the case, it isn’t as 


much as you say, because these other factors have 
to be taken into account.” 

Now, that is one of the issues the Court will have 
to determine, and the schedules merely assist the 


Mr. Adams: No. I just asked for parity of 


| 
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Court in fixing the amounts, depending upon which 
respective contention is established. That is all. 
Now, I think with what we have said, we under- 
stand one another, and each side’s rights are pro- 
tected in the record. 

Mr. Adams: Now, if your Honor please, I offer 
for identification the single schedule sheet dated 
February 16, 1949, [1443] marked B, entitled ‘‘The 
Western Pacific Railroad Company Federal Income 
Taxes for 1942 and 1943 and the First Four Months 
of 1944, on the Basis of Assuming That the Western 
Pacific Railroad Company Had Filed Separate Re- 
turns and Had the Benefit of Its Own Net Operat- 
mg Loss Carry-overs and Excess Profits Credit 

'Carry-overs Computed as Though It Had Filed 
‘Separate Returns in Prior Years, and the Addi- 
ticnal Deductions from Income as Shown in the 
‘Note Below,”’ and I will ask that a copy be handed 
‘up to his Honor. 


(Copy of document handed to Court.) 


(The document referred to was marked De- 
fendants’ Exhibit 44 for Identification. ) 


Q. (By Mr. Adams): Mr. Cockburn, do you 
have a copy of the schedule B, now marked Defend- 
ant’s 44 for Identification, in your hands? 

mB. Yes. 

Q. Now, in this Defendants’ 44 for Identifiea- 
tion, at what figure is the deduction for United 
States Government freight cut-backs and refunds 
vaken? A. $2,000,000. 


) 
} 
I 


| 
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Q. And then what difference is there between 
Defendants’ 44 for Identification and Defendants’ 
41, the schedule introduced yesterday, in which the 
eut-backs were taken at the same figure? 

A. You refer to Schedule D? [1444] 

Om Yes. 

A. The difference between those two schedules 
is that in Schedule B, identified as B, we have de- 
ducted United States Government reparations as 
claims in the amounts indicated, and in the years 
indicated, based on total reparations claims of 
$12,000,000. 

Q. Now, the figures you have there on that mat- 
ter are stated under the years 1942, 1943 and 1944. 
Can you explain what relation those figures bear 
to the $12,000,000 figure which you assumed on ac~ 
count of the reparations claims? 

A. We went to the company’s office, and from 
certain records there obtained totals of the Western 
Pacific Railroad Company’s United States Goy- 
ernment freight for the years 1942 to 1946, inclusive. } 
And we assumed that the $12,000,000 should be pro 
rated over the years in proportion to the amount 
of United States Government freight in the years. 
1942 to 1946. 

Q. And I take it you yourself do not take any 
responsibility for the $12,000,000 figure which was 
supplied to you as an assumed figure over the whole 
period for the amount of reparations? 

ee That is correct. 

Q. And this, then, is a computation, this Sched 
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ule B, Defendants’ 44 for Identification, which in- 
volves in addition to the hypotheses and assump- 
tions on which 41 is based, the further assumption 
that deductions may be taken for reparations 
claims, and that such deductions would apply to 
the tax years in [1445] question; you have both of 
those assumptions, do you not, in respect of the 
deduction for the reparations claims in this sched- 
ule ? A. That is correct. 

Mr. Adams: I offer the document, your Honor, 
-as Defendants’ Exhibit 44, and not as in any wise 
| proof of the validity of that last deduction, but as 
(the computation which will be made, asstumineg that 
jany figure can be made for the amount of repara- 
tions claims. We know, of course, that at present 
that litigation between the Government and the 
fy has not proceeded to a point upon which 


any definite figure can be ascertained. 

Mr. Phleger: May it please the Court, I object 
to the admission of this proposed exhibit upon the 
ground it is irrelevant, incompetent, immaterial 
and no foundation has been laid for it. We had 
an extensive discussion, as you will recall, upon 

jthis matter and on our objection to the admission 
of this evidence, which was sustained. 

Mr. Clark: Same. objection. 

Mr. Phleger: That is, claims predicated upon 
cailroad reparations. 

The Court: I think counsel is entitled to have 
‘n the record a calculation that would show what 
| 
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the situation would be if the evidence were proper. 
I see no objection to allowing it merely as a calcula- 
tion. It is not offered in proof of [1446] any of the 
facts stated. 

Mr. Phleger: Your Honor, in the course of the 
argument it was demonstr ated that this is a repara- 
tion matter pending before the Interstate Com- 
merce Commission, which all the railroads resist. 
as being absolutely unfounded. It not only in- 
volves validity of claims, but it involves the amount. 
of claims and it involves the assumptions that - 
made as to the spreading of the claims. 

The Court: Mr. Phleger, I understand all of 
that, but counsel on the other side seems to think 
he should have a calculation in the record. It does 
not prove anything, and if there is no validity to 
the deduction, then the calculation does not mean 
anything. I see no harm in allowing it as a calcula- 
tion subject to those conditions. | 

Mr. Clark: And subject to a motion to strike. 

The Court: Subject to a motion to strike. 


(Defendants’ Exhibit 44 for Identification 
was received in evidence. ) 


Q. (By Mr. Adams): Mr. Cockburn, IT ask you 
to turn for a moment to Defendants’ Exhibit 43. 
the schedule marked C, and referring to the amounts 
shown there on Defendants’ 43 for the freight cum 
backs and refunds, please state what procedure you 
followed in calculating and computing  thos¢ 
amounts for each of those years. 
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A. The United States Government freight cut- 
backs and refunds [1447] on Schedule C are based 
on figures obtained from the general auditor’s office 
and rounded out to the nearest $10,000. 

Q. Referring to the fact that on Schedule D, 
Defendants’ 41, the figures for the same deduction 

‘are in each case lower, and in that Schedule 41 
‘ageregate approximately $2,000,000—do you bear 
(that in mind? ‘e Wes. 

Q. Is that correct? 

A. I probably should explain that on Schedule 
'C the figures are based on the figures obtained from 
the general auditor’s office increased by 50 per cent. 

Q. In other words, the method by which you got 
your cut-backs and refund figures in Defendants’ 
43, marked C, was to increase roughly by 50 per 
feent the figures that are shown for the same deduc- 
tion in 41 marked D? 

A. That is correct. 

Mr. Adams: If your Honor please, I offer for 
identification as Defendants’ 45 a schedule marked 
A, dated February 16, 1949, consisting of one page 
md containing a title similar to the title of the 
dapers previously offered, that is, the Exhibits 41, 
3 and 44. I hand up a copy to the Court. 


(The document referred to was marked De- 
fendants’ Exhibit 45 for Identification. ) 


| Q. (By Mr. Adams): Mr. Cockburn, referring 
2 this schedule marked A, February 16, 1949, De- 
endants’ 45 for Identification, [1448] will you 
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please state to the Court what difference there is 
between that schedule and the schedule marked B, 
Defendant’s 44? 

A. The only difference between those two sched- 
ules is that in Schedule A the United States Gov- 
ernment freight cut-backs and refunds are based 
on a $3,000,000 figure, whereas in Schedule B they 
are on a $2,000,000 figure. : 

Q. And otherwise the Schedule A is based on 
the same assumptions and hypotheses on which the 
Schedule B, Defendants’ 44, was based? 

Avlnateda comrect. 

Mr. Adams: I will offer the exhibit now marked 
Defendants’ Exhibit 45 for Identification as De- 
fendants’ Exhibit 45. It does contain figures in 
addition for the reparations claim, as your Honor 
will note, and the statement, of course, that I just 
made applies with respect to that matter. 

Mr. Phleger: May I note the same objection and 
reserve a motion to strike? 

The Court: The exhibit will be admitted sub- 
ject to the same objection, under the same condi 
tions, and subject to the same motion to strike. 


(Defendants’ Exhibit 45 for Identificatior 
was received in evidence. ) 


Mr. Adams: If your Honor please, I offer as 
Defendants’ Exhibit 46, and hand up a copy 
the Court, for identification, [1449] a single shee’ 
entitled ‘“‘Western Pacific Railroad Corporatio 
Federal Income Taxes for the Years 1922 to 1944 
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Inclusive, on the Basis of Assuming That the West- 

ern Pacific Railroad Corporation Had Filed Sepa- 
-rate Returns and Comparison Thereof With Taxes 
_ Allocated to That Company on the Basis of Con- 
solidated Returns Filed Dated J anuary 14, 1949,’’ 


(The document referred to was marked De- 
fendants’ Exhibit 46 for Identification.) 


Q. (By Mr. Adams): Mr. Cockburn, do you 
have a copy of that schedule, Defendants’ 46 for 
(Identification, in your hands? Ae do: 

| Q. Now, have you computed the taxes which 
the Western Pacific Railroad Corporation would 
ihave paid during the period 1918 to 1944 if it had 
filed separate returns whenever permissible? 


| em I have. 
| Q@. And I have handed you this document, De- 
fendants Exhibit 46 for Identification. Did you 
ind that the corporation would have paid $593,- 
976.33 more on a Separate return basis than it 
jpetually did pay during the period on a consolidated 
return basis? fe, Ml elie, 
) Q. And that is the figure appearing at the bot- 
jom of the last column of this tabulation, Defend- 
jmts’ 46 for Identification ? A. Yes. 

@. You believe that the tabulation is correct? 
men. I do. 
) Mr. Adams: I will offer the document, your 
Tonor, as Defendants’ Exhibit 46. 
Mr. Phieger: I wish to object to its receipt upon 
Ne ground it is incompetent, irrelevant and imma- 
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terial, just like all of the other previous records. 
The Court: It goes to the weight of that phase 

of the testimony that counsel is offering. I will 

overrule the objection. 


(Defendants’ Exhibit 46 for Identification 
was received in evidence.) 


Mr. Adams: I offer as Defendants’ 47 for Iden- 
tification a single sheet schedule dated February 
15, 1949, entitled ‘‘Western Pacific Railroad Com- 
pany Federal Income Taxes for the Years 1922 to 
1941, Inclusive, on the Basis of Assuming That the 
Western Pacific Railroad Company Had Filed 
Separate Tax Returns ‘and Comparison Thereof 
With Taxes Allocated to that Company on the 
Basis of Consolidated Returns Filed,’’ and ask that 
this be marked Defendant’s 47 for Identification, 
and I would ask that a copy be handed up to his 
Honor. 

(The document referred to was marked De- 
fendants’ Exhibit 47 for Identification.) 


Mr. Phleger: Have you copies of that? 

Mr. Adams: Yes. I gave them to you yesterday. 

Mr. Clark: We do not have a copy of that 

Mr. Adams: Yes; I handed three copies to 
counsel yesterday. 

Mr. Levy: We have everything else, but not 
that. 

Mr. Adams: I do not know what happened to 
them, because, of course, we were handing all these 
papers to you. 


ry 
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Mr. Phleger: That is all right. We can get it 
later. 
Mr. Adams: Would you like to come and look 
at it as I talk about it? 
Mr. Phleger: We are going to object to it any- 
how. 
Q. (By Mr. Adams): Mr. Cockburn, have you 
computed the taxes which the Western Pacific Com- 
pany would have paid during the period 1922 to 
1941, inclusive, if it had filed separate returns 
whenever permissible during that period? 
A. I have. 
Q. Did you find that the Western Pacific Rail- 
road Company would have paid during that period 
$408,869.51 more on a separate return basis than 
it actually did pay during this period on a consoli- 
dated return basis? A. I did. 
Q. That is the figure appearing in this tabula- 
tion at the bottom of the column? 
m ‘What is correct. 
Q. You believe it is correct? A. I do. 
™ Mr. Adams: I will offer this document as De- 
| fendants’ 47, and as your Honor will see, we are . 
| really proving a converse [1452] here for the benefit 
of our adversaries. 
The Court: You are showing the advantage of 
»a consolidated return. 

Mr. Adams: Both ways, and the net advantage 
to the plaintiff corporation. 
i Mr. Phleger: We say there is only one advan- 
' tage to the consolidated return and that is to the 
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parent corporation. May I note the same objee- 
tion ? 

The Court: Yes. The exhibit will be admitted 
under the same conditions. 

Mr. Adams: I take it the plaintiff cannot have 
47 without having 46. The two things are cor- 
relative, one with the other. 


(Defendants’ Exhibit 47 for Identification 
was received in evidence. ) 


Q. (By Mr. Adams): Mr. Cockburn, have you 
examined Plaintiff’s Exhibit 80 in this case, con- 
sisting of computations of income taxes for the 
plaintiff corporation and its affiliates on three 
separate bases for the years 1942, 1943, and the 
first four months of 1944? 

A. Do you refer there to Basis 1? 

Q. I referred to all three bases, and asked you 
if you had examined Plaintiff’s Exhibit 80, which 
consists of all three bases? A. LT have. [1453]§ 

Q. Do you have a copy of it in your hands? 

A. I have. ] 

Q. Would you look, please, at the first page of 
Plaintiff’s Exhibit 80, in which is set forth the so- 
called Basis 1. Have you made an effort to check 
Basis 1? A. Yes. 

Q. Do you agree that Basis 1 is a correct state 
ment of what the tax liability of these companies” 
would have been if they had filed separate returns 
for the period indicated, using data actually shown 
on the consolidated return without any change 01 

/ 
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adjustment ? A. No, I do not. 

@. In what respect do you think that these com- 
putations on that assumption or hypothesis are 
incorrect ? 

A. These computations fail to claim a deduction 
for intercompany interest. The net operating loss 
carryovers are not included; excess profits 

The Court: This schedule is without the carry- 
overs. There is a separate schedule in it that covers 
that. 

Mr. Adams: That is right, your Honor. I take 
it the witness is commenting on certain matters 
that he thinks would necessarily be taken into con- 
sideration merely from taking the figures off the 
returns. 

The Court: That is going to be confusing now, 
because there is a separate schedule on it. [1454] 

Q. (By Mr. Adams): Mp. Cockburn, leaving 
out any reference to net operating loss carryovers 
and any reference to unused excess profits credit 
Carryovers, you have stated, as I understand it, 
that the computations are incorrect in that the 
intercompany interest deductions were not restored. 

A. That is correct. 

Q. Is there any other correction, if you leave 
out those carryovers that I have mentioned, that 
you think should be made in the figures shown on 
the returns to correct the figures shown on Basis 1? 

A. Net operating loss carrybacks within the pe- 
riod were not deducted. 

Q. If the figures were corrected so as to take 
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proper account of the two factors that you have 
mentioned, your restoration of the deductions and 
the allowance for carryback of net operating losses, 
do you believe that the figures would then show the 
amount of tax which those companies would have 
been required to pay for this period if they had 
filed separate instead of consolidated returns? 

A. No. 

Q. And why not? 

Mr. Phieger: I object to that. This is merely 
an argument of some of the basic legal propositions 
involved in the case. He is not attacking the com- 
putation. He is saying this ig not the way to de- 
termine what the tax saving is. On the same [1455] 
basis all of these last exhibits would have been re- 
jected, it seems to me. 

Mr. Adams: This is a computation. It states 
on its face what 1t 1s. 

The Court: This computation, Mr. Cockburn, 
of Basis 1 would be correct in your opinion, would 
it, as a computation were it not for the fact that 
these interest payments that you refer to were not 
included? I am talking about 1t now as a com: = 
putation. Forget about the argument that you make 
as to the validity of the deductions; Just as a com- 
putation. The thing that is wrong with it as a 
computation is—what amount did you come to on 
that? Was it about $300,000 of interest? 

i. No. 

Q. You mentioned some amount. 

Mr. Adams: We gave a difference of — 
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The Witness: $770,000 approximately. 

Mr. Adams: of approximately $770,000, but 
that was as to Basis 2, was it not, Mr. Cockburn? 

The Witness: That is correct. 

Mr. Adams: The Judge is asking about Basis 1. 

The Court: Now, what I am trying to find out, 
and JI think it will shorten this matter, is that you 
have before you a computation of one of your 
competitors here. 

The Witness: That is correct. 

The Court: And all we want to know, or all I 
want to know at this stage of the proceeding is, is 
that a correct calculation. I take it it would be 
correct as a calculation, were it not for the failure 
to include this interest item that you speak of. 
But as a calculation, and irrespective of the validity 
of the various deductions and the right to take 
them. 

The Witness: There is one element I would like 
to explain there, your Honor, before I answer that 
categorically yes-or no. 

The Court: All right. 

The Witness: The net operating loss deductions 
—strike that. No adjustment has been claimed- 
for accelerated amortization, which the company 
might have elected to take. 

Mr. Phleger: Well, that 1s not shown on the 
returns. 

The Court: This is a calculation, as I recall the 
testimony, that was taken from information on the 
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consolidated return. Now all we want to know is, 
as a calculation of the information on the con- 
solidated return, is this a correct calculation? 
Forget about whether the deductions are right. 

Mr. Adams: Now if your Honor please, may I 
suggest that your Honor’s question carries within 
its content some different [1457 | 

The Court: Well, I will get somebody myself to 
calculate it. It seems to me that what I am sug- 
gesting is a very simple matter. 

Mr. Adams: Your Honor, I think it is, if the 
witness 

The Court: And if Basis No. 1 wasn’t calcu- 
lated correctly from the return, somebody can tell. 
me that without going into the legal questions as_ 
to the validity of the various deductions involved. 
That is all it was offered for. 

Mr. Adams: That is right. What I think 1s. im- 
plicit in the witness’ mind, and of course I don’t 
know, but I am assuming this, 1s that when he is 
asked about the correctness of calculations he has 
in his mind that this Basis 1 assumes to be some 
kind of an approach to what the tax lability would 
have been on a hypothesis, and so really is dif- 
ferent; that there are various computations which, 
in his view, should have been included in this which 


aren’t made here. 
Q. That is right, is it not, Mr. Cockburn ? 
‘A. That is cormect: 
Q. So that, to answer his Honor’s question, you” 
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think, as far as the arithmetic goes, as far as this 
computation is concerned, you don’t quarrel with 
the arithmetic but you point out certain deductions 
you mention which should be included, and that 
certain allowance for carry-backs were not in- 
eluded that you would include if you were to make 
a computation like that? 

The Court: Well, of course that is obvious, and 
it was [1458] obvious from the testimony of Mr. 
Buchanan that those items were not included in his 
calculation. 

Mr. Adams: And does that answer your Honor’s 
question ? 

The Court: Am I right about that, Mr. Cock- 
burn ? 

The Witness: The answer is ‘‘yes”’ to your ques- 
tion on that basis. 

The Court: All right. 

Mr. Phleger: Well, can’t we get a figure? I 
don’t want to interrupt, but can’t we get Mr. Cock- 
burn’s check of the figure that appears on Basis 1 
of—— 

The Court: He just said it is correct. 

Mr. Phleger: Oh, it is correct. Oh. 

The Court: Without it being admitted that these 
factors that he has in mind were not included. 

Mr. Adams: But your Honor, we shall contend, 
of course, that is manifestly incorrect, because such 
consideration should be taken into account. 
| he Court: Well, I don’t deprive you of that 
right. I understand that. 
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Q. (By Mr. Adams): Now l would like to turn 
to Basis 2, Mr. Cockburn, in Plaintiff’s Exhibit 80, 
and then turn to your schedule, Defendant’s—no, 
not the schedule. 

Bearing in mind that I asked you this morning if 
you had made a computation of the tax liability 
which would have been incurred on the various as- 
sumptions in our Exhibit 41, but [1459] excluding 
the deductions—you recall giving that testimony ? 

A. Ido. 

Q. And you recall that your brief computation 
of that amount came out at about $14,800,000? 

A. That is correct. 

Q. And then 

The Court: That is about $900,000 less than the 
Basis 2? 

Mr. Adams: No, you see the Basis 2 that we are 
comparing our figure with is the one given for the 
Western Pacific Railroad Company, the first one on 
the righthand column. 

Mr. Phleger: $772,000. 


Mr. Adams: No, $15,726,000 if I read that 


rightly. 

Mr. Phieger: No. : 

Mr. Adams: I beg your pardon, $15,572,000. 

Mr. Phleger: That is correct. 

Ma. Adams: Yes. 

Mr. Phleger: It is the top figure, your Honor, op- 
posite the ‘‘Western Pacific Railroad Company,” 
$15,572,630, of Mr. Cockburn, or T mean, of Mae 


Buchanan. 
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The Court: I see. 

Mr. Phleger: Against $14,800,000 of the wit- 
ness. 

The Court: Besides a difference of about $700,- 
000. 

The Witness: About $770,000. 

The Court: The difference between the result of 
Basis 2 and your Exhibit 41? [1460] 

The Witness: That is correct. 

Q. (By My. Adams): Now do you believe that 
Basis 2 makes proper allowance for the carry-overs? 

A. No, I do not. 

Q. Wiul you explain that, please? 

The Court: You mean they haven’t calculated 
the carry-overs correctly in this schedule? 

The Witness: That is correct. 

The Court: We will take a brief recess at this 
time. 

(Recess. ) 


Q. (By Mr. Adams): Mr. Cockburn, I wish you 
would turn to the third page of Plaintiff’s Exhibit 
80, Basis 3. Have you examined that basis and 
checked it? A. I have. 

Q. Do you think that the tax liability shown on 
Basis 3 are the amounts of the taxes which would 
| have been payable on a consolidated return basis 
for the years ’42 and 43 and the first four months 
of °44 if the stock loss of the Western Pacific 
Railroad Corporation had been disallowed in toto? 

A. I do not. 

Q. And would you please state what corrections 
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should be made in order to arrive at a correct com- 
putation on that basis? 

A. I would make adjustments for accelerated 
amortization, United States Government freight 
cut-backs, and refunds, and United States Govern- 
ment reparations claims. [1461] 

Mr. Phleger: Well, now I object to that re- 
sponse and move that it go out. 

The Court: I can’t see the point of that an- 
swer at all. 

Mr. Adams: Well, your Honor, the Basis 3, ac- 
cording to its own title, purports to be “Federal 
Income Taxes and Excess Profits Taxes on Basis of 
Consolidated Returns as Filed, but Excluding Cor- 
poration’s Stock Loss.”’ 

The Court: Yes, but all Mr. Buchanan did was 
to take the stock loss out of it, and on the same in-— 
formation that was in the return, make this calcula- 
tion. Now I don’t think the witness is intending to 
say that on that basis, this basis is incorrect. 

Mr. Adams: Well, I take it that the witness be-— 
ing an accountant, he is permitted to say what ap-- 
proach he would make to the same question that 
is indicated at the top. 

The Court: Well, what you are asking him now 
to testify is that if he had filed the consolidated 
return for this corporation at the time it was filed, 
and he wasn’t including the stock loss in it, that 
he would have included something else in it. | 

Mr. Adams: That is right. 
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The Court: That is what you are asking him 
to say. 

My. Phleger: Well, he is not even saying that, 
your Honor, because the reparations didn’t occur 
until years later. Cut-backs, too. [1462] 

Mr. Adams: It didn’t occur to me that this an- 
swer could be objectionable, since it is an expert’s 
statement of his differences, and that is all it is. 

The Court: Yes, but this Basis 3 was offered in 
connection with testimony of Mr. Buchanan, only to 
show that the calculation of the taxes on the basis 
of the return as it was filed, if the stock loss would 
have been excluded, would have shown this result. 
Now that is all the witness testified to. That is all 
Mr. Buchanan testified to, according to my recollec- 
tion. 

Mr. Adams: Yes. 

The Court: Now with that in mind, Mr. Cock- 
burn, is there any inaccuracy in these figures as far 
/as you know? ; 

The Witness: Schedule 3, Basis 3—— 

- Mr. Adams: Just a moment. Pardon me the in- 
_terruption. . 

The Court: Well, all right, I will withdraw 
the question. 

Mr. Adams: Well, I think I can put the ques- 
tion this way. 

Q. Myr. Cockburn, you notice that Basis 3 carries 

‘a notation, ‘‘Corporation’s excess profits credits for 
1944 prorated.”’ Eeeuicdtels COL ect. 
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Q. And is it your understanding—you discussed 
this with Mr. Buchanan—that that proration was 
on one-third of the corporation’s excess profits 
eredit for the year? Aw That us correct, 

Q. He used that in making his computation? 

ee hab Ie correct. 

Q. Now if you assume that you are going to 
make the computations on Basis 3 and only give 
one-third of the corporation’s excess profits credit 
for 1944, would you then find any error in the com- 
putations themselves ? 

A. Yes, I would. 

Q. And what error would you find there? 

A. I do not agree with the portion of the compu- 
tation whereby two-thirds of the excess profits. 
eredit 

Q. No, Mr. Cockburn, you didn’t understand my 
question. My question was, If you assume that 
you are making the computation on the basis of a 
one-third proration, then would you find that the 
computations themselves were inaccurate? 

A. No, I would not. 

Mr. Adams: That gets at what your Honor had 
in mind, I take it? 

The Court: Yes. 

Mr. Adams: And now at this time, your Honor, 
T would like to offer a chart. It is a reduced pic 
ture of the big picture that is over there on the 
side wall (indicating). It is a replica in smaller 
form and easier of reference. This chart is a chart 


, 
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that we, the counsel, prepared, like the charts over 
on the righthand side of the court room as I face 
your Honor (indicating). It is a pictorial repre- 
sentation, all of the figures in which and all of 
the data in which is taken from that [1464] exhibit 
you have in your hand, Defendant’s Exhibit 40. 

The Court: All right. 

Mr. Adams: I offer this as Defendant’s Ex- 
hibit 

The Court: As a pictorial representation ? 

Mr. Adams: Simply as a lawyer’s representa- 
tion of what is contained in the report. 

But I should say one further word about it. In 
the report which your Honor has before you, De- 
fendant’s Exhibit 40, there is stated, particularly 
in note 2 to Schedule 1 to that report, a full state- 
ment with regard to a special transaction between 
the plaintiff corporation and the Utah Fuel Com- 
pany. Your Honor will see there is quite an elabo- 
rate statement in note 2 about that. Now this 
chart does not take that special transaction into 
account in any way. It leaves it out. 

I might explain, by way of further elucidation, ~ 
why that is left out. Neither the Western Pacific 
Railroad Company nor any of its subsidiaries were 
participants in the special transaction between the 
plaintiff corporation and the Utah Fuel Company. 

Mr. Clark: You will concede, though, Mr. Ad- 
ams, won’t you, that the Utah Fuel Company was 
a member, a subsidiary and member of the affili- 
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ated group at that time, namely, up to the year 
1924? 

Mr. Adams: I make all the concessions which 
are stated in note 2 which includes the statement 
Mr. Clark just made. All the facts are fully stated 
in that report, and I expect both counsel can talk 
about them to the extent they want to. [1465] 

With that explanation, your Honor, I offer this 
as a lawyer’s chart for your Honor’s convenience, 


and not as proving anything additional to what is | 


proved in Defendant’s Exhibit 40. 


Mr. Phleger: As we objected to 40, I would like 


to record the same objection to this. 


The Court: On the incompetency of the mate- 


rial itself? 
Mr. Phleger: Right. 


The Court: Well, I think we have sufficiently | 
covered that ground, so that the record is clear. - 


It may be marked. 


(Chart referred to was then received in evi- 


dence and marked Defendant’s Exhibit 48.) 


Mr. Adams: No further questions, your Honor. 


Cross-Examination 
By Mr. Phleger: 

Q. Mr. Cockburn, referring to your computa- 
tions on Defendant’s 41, as to what the tax would 
be eliminating the deductions as noted at the bot- 
tom, I understand your figures was $14,800,000? 

A. Is that Exhibit D? I do not have it. 


— . -_—_ 
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Q. D, yes. And I understand also that you have 
compared with Basis 2 of Plaintiff’s 80, the figure, 
being $15,572,630, on Basis 2? 

A. That is correct. 

Q. Now will you state exactly what the differ- 
ence between your figure and Mr. Buchanan’s fig- 
ure is? 

A. Well, we only made approximate computa- 
tions, and computed [1466] that the approximate 
difference was $14,800,000, and the figures I tes- 
tified to were the computations of the liability of 
our Schedule D, but not claiming any of the deduc- 
tions as stated in footnote 1. 

Q. Then let me ask this question: Is Mr. Bu- 
chanan’s computation, Basis 2, opposite the West- 

ern Pacific Railroad Company, $15,572,630, incor- 
irect as a matter of computation upon the basis on 
‘which he computed Basis 2? 
~ Mr. Adams: Well, your Honor, is it clear what 
is meant when reference is made to the basis on 
which Mr. Buchanan computed? 
-Mr. Phleger: Yes, it is stated in the caption. 

Mr. Adams: Well, that is just the point; I don’t 
think the caption does state it. For example, Mr. 
Buchanan did not restore the inter-company inter- 
est deductions. He did so testify. I don’t think 
the witness who is now on the stand was here at 


the time Mr. Buchanan so testified. 


Mr. Phleger: JI want to have a comparison, a 
real comparison, between Basis 2, according to Mr. 


| 
| 
‘ 
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Buchanan and his computation, and according to 
this witness’ computation. 

A. The basic differences between the two com- 
putations, without being able to give exact tax 
amounts caused by the different deduction amounts, 
the deductions for inter-company interest, is the 
repositioning of the Deep Creek loss from 1940 
to 1939, the disallowance of deduction or not claim- 
ing a deduction of [1467] approximately $169,000 
for reorganization expense, which was claimed in the 
return for 1940—differences in the net operating 
loss ecarry-overs and excess profits credit carry- 
over as a result of the different assumptions, and 
certain minor differences, errors, in computations, 
which I think could be corrected. 

Q. Well, other than for those changes which 
you have just recited, your figure would be approxi- 
mately the same as Mr. Buchanan’s figures? 

A. That is correct. 

Q. Now the computation on Defendant’s 41 and 
on Plaintiff’s Exhibit 80, Basis 2, is as a matter of 
fact, not in accordance with the regulations, is it? 

Mr. Adams: Now just one moment; your Honor, 
if your Honor please, I object to the question. The | 
question assumes something that is not stated in the 
question. Both those computations have been made 
upon the assumption of separate returns being 
filed. | 

Mr. Phleger: No, that isn’t my point, Mr. 
Adams. 
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Mr. Adams: It is my point in objecting to the 
question. 

Mr. MacKinnon: I object to it upon the ground 
that it calls for the witness’ expression on a ques- 
tion of law. That is for your Honor to decide. 

Mr. Phleger: The purpose of my question, your 
Honor, was to point out that the exhibit prepared 
by this witness and introduced by the defendant as- 
sumes a fact that is contrary to existing [1468] 
law, namely, that you cannot, having filed consoli- 
dated returns in one period, file separate returns 
in a later period and use the carry-forwards and 
carry-backs, contrary to regulation 110, Section 
33.31 (e) and (f). Isn’t that correct? 

Mr. Adams: Your Honor, I object to the ques- 
tion and I direct your Honor’s attention to the 
caption of the schedule itself. And further I object 
on the ground the question asked is a question of 
law, the same objections having been addressed to 
my interrogation of this witness and sustained. 

The Court: I-think it is needless to pursue this 
particular line of inquiry as a matter of evidence. 
It is very obvious that your accountant is of the 
view, probably supported by some legal advice, that: 
these carry-overs cannot properly be included, but 
nevertheless he has put them in anyhow and to 
make another basis of calculation, and the witness 
on the witness stand may or may not have the con- 
trary view, but it is really of no importance be- 
cause that question is a question of law, isn’t it? 
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Mr. Phleger: I think I have not made myself 
clear at all. What I am trying to poimt out to 
this witness—and the fact that I have not made 
it plain justifies the question—is that both this 
witness, in Defendant’s Exhibit 41, and Mr. Bu- 
chanan in Basis 2, have both made the computa- 
tion, although it is not permitted by the regula- 
tion which is cited as regulation 110, so that they 
are on the same basis. [1469] 

The Court: Except that this witness may have 
a different view. He may say that it is permitted 
under that regulation. I do not know. 

Mr. MacKinnon: If your Honor please, I do 
not think it makes any difference what he says 
because you are going to determine that question. 

Mr. Phleger: I want to point out that the basis 
of the two exhibits is the same. 

The Court: I think that is obvious without 
the witness’ testimony. 

Mr. Adams: With the variances between the 
figures which the witness has testified to. 

Q. (By Mr. Phleger): Did you examine the 
books of the defendant corporation as to the man- 
ner in which its amortization claims were in fact 
handled ? 

A. Do you refer there to subsequent treatment 
of those claims? 

Q. No, the actual way in which they were 
treated. 

A. The treatment of the amortization is dis- | 
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closed in the returns which we inspected and from 
which we made our computation. 

Q. So you did then examine the actual treat- 
ment made of the amortization claims as shown by 
the tax returns? A. That is correct. 

Q. It is a fact, is it not, that this company in 
1945 received credits of $4,998,648.28 on account of 
amortization claims? 

A. Our inspection related to the period ending 
April 30, 1944. [1470] 

Q. You did not know then that those claims 
had been allowed ? A. No, sir. 

Q. You just learned about them from me now, 
is that right? 

Mr. Adams: You mean as to the amount or the 
fact? 

Mr. Phieger: ‘The fact and the amount, both. 

A. Yes, sir. 

Q. (By Mr. Phleger): With respect to the 
United States Government freight cut-backs and 
refunds, did you make any investigation at all, 
either you or anyone acting for you, of the actual 
facts with respect to the payments of refunds or 
the application of cut-backs? aX Gh 

Q. Do you know whether or not the actual fig- 
ures which you have used in your estimate here 
have or have not been used as the basis for reduc- 
tion of income tax? A. I do not. 

Q. Your assumption is based upon the propo- 
sition that in years subsequent to 1942 and 1948 
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and the first four months of 1944 that the com- 
pany was in fact charged, either paid out or did 
not collect on account of these amounts, isn’t that 
right? A. That is incorrect. 

Q. What was your assumption? 

A. The assumption was the Western Pacific 
Railroad Company could have claimed these ad- 
justments by the government arising out of cut- 
backs or refunds in subsequent years, could have 
been [1471] claimed as a deduction in the years 
1942, 1948, and the first four months of 1944. 

Q. But that assumption is in turn predicated 
upon the proposition that those amounts were in 
fact paid out in later years, is that not true? 

A. Paid out or withheld? 

Q. Yes. A. That is correct. 

Q. And did you take into consideration when 
paid out or withheld in later years, that the com- 
pany received the income tax benefit of that treat- 
ment? A. I did not. [1472] 

Q. Did you give any consideration to that at 
all in this matter of this computation? 

A. I did not. 

Q. Do you know whether or not the company 
paid excess profits taxes.in the last eight months 
of 1944? A. I believe they did. 

Q. Did they pay excess profits taxes in 1945? 

A. I believe they did. 

Q. Did they pay excess profits taxes in 1946? 

A. They did not. 


— 
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Q. There weren’t any excess profits taxes? 

A. That is correct. 

Q. Did you make any investigation of the par- 
tial debt loss on the Sacramento Northern Railway 
notes and advances? 

A. Yes, we made an analysis of the advances, 
times and amounts of advances to the company, 
from the records of the company, which shows the 
dates and the amounts that were advanced, and 
the dates of refunds or repayments by the Sacra- 
mento Northern to the Western Pacific Railroad 
Company. 

Q. Do you have that computation? 

A. Yes, I believe we have those papers here. 

Q. I would like to have them. 

Mr. Adams: Just one minute. Let us get clear 
what you are speaking of. Will you ask the wit- 
ness, please, so we can get an identification of 
what you would like to have? I did [1473] the 
same thing with Mr. Buchanan. 

Mr. Phleger: It is perfectly clear here. He said 
he made an investigation of time and amounts of 
advances made by the Western Pacific Railroad 
Company to the Sacramento Northern and also the 
dates and amounts of repayments. 

Mr. Adams: Right. 

Mr. Phleger: And I asked him for them. 

Mr. Adams: Yes. Are you now asking this 
witness to prepare a new paper, or are you ask- 
ing him for some paper that he has got? 
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Mr. Phleger: I am asking him for the paper 
he just testified —— 

Mr. Adams: He did not say he had a paper. 
That is my point. I would like to get an identi- 
fication of what you are talking about. 

Q. (By Mr. Phleger): Do you have a paper 
which shows the advances and repayments? 

A. We have certain working papers showing the 
listing of the advances and the repayments. 

Q. And you will be glad to furnish them to me, 
will you? 

Mr. Adams: Just a minute. I object to that. 
The witness has his working papers, and I take it 
we are willing, and have always been willing, that 
they may be inspected, but that they should be fur- 
nished to opposing counsel I do not think is proper, 
and I did not make that request of your expert 
witness. [1474] 

Mr. Phleger: I do not see the difference... 

Q. Do you have them here? Suppose you let me 
look at them. 

A. I believe we have them with us. 


(A document was handed to Mr. Phleger.) 


Mr. Adams: J would like to have the record in’ 
some way indicate the nature of the work sheet 
that has just been exhibited to opposing counsel. 
If opposing counsel will be good enough to desig-— 
nate the approximate number of sheets or some- 
thing in the way of showing the substance of the 
papers he is now looking at, I would appreciate it.” 


t 
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Mr. Phleger: May it please your Honor, I do not 
want to take up the time of the Court while I 
examine this. May it be understood that at the noon 
recess I will have access to these working papers 
and have an opportunity to look over them? 

Mr. Adams: Certainly. May I ask that some 
description, counsel, be now placed on the record? 

The Court: Let the witness testify what he 
has produced. Mr. Phleger probably cannot tell 
at a glance what it is. 

Mr. Adams: <A question can be addressed to him 
for response after he has a chance to inspect them. 

Mr. Phleger: Let us do what you did, Mr. Ad- 
ams. Let us request the clerk now mark with an 
identifying mark every working paper that this 
withess used in preparation for the testimony that 
he has just given. 

Mr. Adams: I will be very glad to do that. The 
arrangement, [1475] however, that we made relieved 
the clerk of that task and we accomplished it pri- 
vately. : 

Mr. Phleger: All right. Will you mark them 
for me? 

Mr. Adams: I think that since we marked yours, - 
we might ask you perhaps to indulge the same 
practice. 

Mr. Phleger: I will trust you to mark them. 

Mr. Adams: I would certainly trust you to 
mark them, Mr. Phleger. © 

Q. (By Mr. Phleger): Do you know whether 
any advances were made to the Sacramento North- 
ern in 1942? 
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Mr. Adams: May the witness have his working 
papers in his hands? 

The Witness: If I may refresh my memory from 
the working papers—Yes, there were reimburse- 
ments 

Q. (By Mr. Phleger): JI am asking about ad- 
vances. 

Mr. Adams: Will you read the question, please? 


(Question read. ) 


A. Yes, there were. 

Q. (By Mr. Phieger): In what amount? 

A. $242,000. 

Q. What were they represented by? 

A. Cash advances. 

Q. Notes? A. Cash advances. 

Q. Were there any advances made during the 
year 1943? [1476] A. No, there were not. 

Q. Were there any in the first four months of 
1944? A. No, there were not. 

Q. Were there any in the last eight months of 
1944? A. Yes, there were. 

Q. How much? A. $220,000. 

Q. How much were made in the year 1945? 

A. No advances made in 1940. 

Q. 1946? A. $370,000. 

Q. 1947? A. $700,000. 


Mr. Phleger: That is all I have for the moment 
of this witness. I would like the noon hour to ex- 
amine these and other documents and maybe IL 
won’t have any further questions. 
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The Court: Have you got some short witness, 
or would you prefer to recess? 

Mr. Adams: I think I have one short witness 
I can call. I would like to call Mr. Droit. I have 
about one question to put to him. I have two 
short witnesses, your Honor. I will call Mr. Droit 
and maybe I can eall Mr. Mintzer and excuse them 
both. [1477] 


CLARENCE L. DROIT 
called on behalf of the defendants; sworn. 
The Clerk: Will you state your name, please? 
The Witness: Clarence L. Droit. 
Direct Examination 
By Mr. Adams: 


Q. Please state your business and business ad- 
dress. 

A. 526 Mission Street, San Francisco. 

Q. And you are the secretary of the Western 


Pacific Railroad Company? AE ami 
Q. And you have heid that office since when, Mr. 
‘Droit? A. August, 19387. 


Q. Mr. Droit, did I ask you to check the records - 
and see whether or not during 1943, 1944 and 1945 
there was sent out from your office to the firm 
of Goodbody & Company in New York any copies 
of the annual reports for 1948 and 1944? 

A. You did. 

Q. What did you ascertain with regard to that? 

Myr. Clark: Just a minute. I will object to that 
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upon the ground it is incompetent, irrelevant and 
immaterial. 

Mr. Adams: The sole point of this, your Honor, 
is to prove notice to the intervener Offerman, who 
was associated with Goodbody, of a copy of one 
of those annual reports which contained all the data 
about this tax matter. [1478] 

Mr. Levy: He is an employee of Goodbody. 
Mr. Adams: He is just what was described, a 
customers’ broker in Goodbody & Company. 

Mr. Levy: He was an employee. 

Mr. Clark: We will object to it, your Honor, on | 
the ground it is incompetent, irrelevant and imma- 
terial. 

The Court: Overruled. 

Q. (By Mr. Adams): The question was, What 
did you ascertain in that regard? 

A. Well, I ascertained that Goodbody & Com- 
pany were stockholders and appeared on the stock 
list, and they were mailed a notice of the annual 
meeting by the Central Hanover Bank and Trust 
Company, which also contained proxy material and 
a copy of the annual report. 

Q. For what year? 

A. The year 1944. | 

Q. And approximately when was that proxy 
material mailed? A. June 1, 1945. 

Mr. Adams: No further questions, your Honor. 

Mr. Clark: Nothing from us, your Honor. 

The Court: That is all. 
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LUCIO M. MINTZER 
called on behalf of the defendants; sworn. 


The Clerk: State your name to the Court, 
please. [1479] 
The Witness: Lucio M. Mintzer. 


Direct Examination 
By Mr. Adams: 


Q. Mr. Mintzer, do you have with you the 
schedule which I expect to produce and identify? 

A. No, I do not have it with me. 

Q. I have it. 

I offer as Defendants’ Exhibit 49 for Identifica- 
tion a statistical statement on two sheets entitled 
in this case, ‘‘Record of Weekly Sales of Preferred 
and Common Shares of the Western Pacific Rail- 
road Company on New York Stock Exchange Jan- 
uary 1, 1945, to October 31, 1946, as published in 
‘The Commercial and Financial Chronicle’ of New 
York,’’ and these two sheets show, your Honor, the 
volume of trading by weeks in the railroad com- 
pany’s preferred and common stock and the weekly 
range of prices in that stock, the period being from 
the time the reorganized company took over on the 
Ist of January, 1945, to the approximate time of 
the commencement of this litigation here in San 
Francisco; but since it is set out by weekly dates, 
it will also show the figures up to the time the 
stockholders’ suit. was begun in New York. The 
purpose of this showing, like the showing with re- 
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spect to the conversion of the income bonds, is to 
show the change of position that took place in re- 
spect of these stock holdings between the time the 
reorganized company started operating and the time 
this claim was first asserted. And I am reminded 
that I have not gone through the [1480] proper for- 
malities in asking Mr. Mintzer to please state his 
business and business address. 

The Witness: I am employed by the firm of Me- 
Cutcheon, Thomas, Matthew, Griffiths & Greene. 
Q. (By Mr. Adams): Mr. Mintzer, it was at 
our request that you made this study ? : 

A. It was. 

Q. And this is your work? ert is. 

Q. Would you state generally the nature of your 
business as at present and for some years past ? 

A. I have handled investments and made rec- 
ommendations for investments to the partners. in 
the firm with respect to clients’ accounts, trusts, 
and so on. 

Q. Is this to the best of your knowledge a 
correct statement of the record of weekly sales of 
preferred and common shares of Western Pacific 
Railroad Company, as identified in the title for the 
period therein stated? A. Yes, it is. 

Mr. Adams: I offer it, your Honor, as Defend- 
ants’ Exhibit 49. 

Mr. Phieger: Your Honor, I object to the meq 
ceipt of the exhibit upon the ground it is incom- 
petent, irrelevant and immaterial, and particularly 


| 
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because it shows the prices at which these shares 
were bought and sold, and seems to me [1481] en- 
tirely immaterial, if not misleading. I am will- 
ing to stipulate, although I do not even think it 
is material, that those stocks were traded on in 
the New York stock exchange during this period. 

The Court: The reorganized company? 

Mr. Phleger: That is right. 

Mr. Adams: Yes. Your Honor, we consider the 
prices are significant for the reason that in the re- 
organization plan those stocks were created, and we 
consider it a part of the equity position before 
this Court to show, as this exhibit shows, what re- 
lation to that value the market value of the stock 
had from year to year and from time to time prior 
to the time this claim was first made. 

The Court: I do not see what the materiality 
of that is. What would you say is the materiality ? 
It sometimes happens something you buy is not as 
good as you thought it was. 

Myr. Adams: This much, your Honor: We of- 
fered a schedule the other day that we prepared 
showing that one of the secured creditors in the 
reorganization was not paid to the extent of some - 
three and a half million dollars. Now, the sched- 
ule shows that that stock, which was received by 
that claimant under the plan, was received at a 
price of $62 a share. If this schedule does noth- 
ing else in respect of prices, it discloses as a defi- 
nite fact that at: no time thereafter could it pos- 
sibly be said that that claimant had been paid one 
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way or another, even in [1482] a loose sense, by 
an increase in the market price over or above that 
$62 figure. 

The Court: Well, now, Mr. Adams, suppose I 
go out and buy some stock in a corporation on the 
stock exchange, and after I buy it I find out that 
somebody has some claim which he is asserting 
against the railroad company or a corporation, for 
instance, that affects the value of the stock; now, 
what bearing has my purchase or sale of that stock 
got on the rights of the parties who were involved 
in the claim that is presented here? I don’t see 
the connection there, unless you wanted to show 
that everybody that bought stock in this corpora- 
tion on the New York stock exchange made a very 
thorough investigation of the stock to find out 
whether or not there was a claim of this nature 
pending before they bought it—which would, of 
course, be contrary to everything that the Ameri- 
can people do. With that assumption, why, then 


| 


there might be some possibility of showing veli- | 


ance, and hence a change of position. But of 
course you couldn’t have a change of position with- 
out reliance. 


Mr. Adams: Well, your Honor would bear in’ 


mind that during the period here covered by this 


report, for example, the annual report of the Rail-— 


road Company for ’44 was published, contained a 
full statement about the tax matter, stating that 


there was this reserve fund, stating that it was. 


there to respond to possible tax liability to the Gov- 
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ernment—and [1483] nothing was said in that re- 
port about this claim, because it hadn’t been heard 
of. 

The Court: Well, Mr. Phleger, you don’t ob- 
ject to the accuracy of this computation, but merely 
to the relevancy ? 

Mr. Phleger: That is right. 

My. Clark: And we object to the relevancy. 

The Court: It may be marked for identification, 
and I will sustain the objection on the ground that 
it is incompetent, irrelevant and immaterial. 


(The document referred to was marked De- 
fendants’ Exhibit 49 for Identification.) 


* * *% 


JAMES L. COCKBURN, JR. 
resumed. 


Mr. Phleger: I have no questions at this time. 
Mr. Clark: We have none, your Honor. 
The Court: Any further questions, Mr. Adams? 
Mr. Adams: One question, if your Honor please. 
. Maybe there will be two, but it will be the part of 
one, if I make it two. 

The Court: Very well. 


Redirect Examination 
By Mr. Adams: 


Q. Mr. Cockburn, you recall this morning you 
gave the Court a figure, $14,800,000 as represent- 
Ing the amount of total tax liability of the rail- 
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road company on the assumption of a separate re- 
turn basis, on the assumptions in your Schedule 
D marked Defendant’s Exhibit 41, if the deduc- 
tions were disallowed. Do you recall that? 

pee that is comrect. 

Q. And you recall also that you signed the dif- 
ference between that figure and the amount shown 
on Basis 2 of Plaintiff’s 80 was approximately 
$770,000? A. That is correct. 

Q. Now you mentioned some factors that you 
said were responsible [1485] for this difference, 
and one of them was, was it not, the difference in 
the computation of the carry-overs? 

A. That is correct. 

Q. Now I would like you, in order to clarify 
the record, to explain the difference between the 
method you used in that computation and the method 
Mr. Buchanan used in his computation on Basis 
2; and I might ask you preliminarily, have you 
checked Mr. Buchanan’s computations with him? 

A. I have. 

Q. ‘You have seen his working papers? 

A. JI have. 

Q. Do you believe you are able to state the 
basis on which his computation was made as well 
as that upon which yours was made? 

A. I do. 

Q. Will you please then state what those two 
bases were, so that the Court may see the dif- 
ference? : 
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A. The basis of Mr. Buchanan’s computations, 
as stated in his heading to Basis 2, assumes that 
the Western Pacific Railroad Corporation and af- 
filiated companies had filed consolidated returns 
up to and including December 31, 1941. And the 
net operating loss carry-over and excess profits 
earry-overs included in his computations for 1942, 
’43 and the first four months of ’44 are taken from 
the consolidated returns filed, particularly, I think, 
from the 1942 return, where the carry-over [1486] 
from 1941 is shown. Our net operating loss carry- 
overs and excess profits credit carry-overs used in 
preparation of Exhibit D— 

Q. That is Defendant’s 41, is it not? 

A. That is Defendant’s 41. assumed that 
separate returns were filed from ’389 onward, and 
that therefore the excess profit carry-over and the 
net operating loss carry-over years in our computa- 
tion are those carry-overs which a company would 
have had going into 1942 had it filed separate re- 
turns prior to that time. 

Mr. Adams: I have no further questions, your 
Honor. 

Mr. Phleger: No questions. 

Mr. Clark: No questions. 

The Court: That is all. 


(Witness excused.) 


Mr. Adams: Now at this time, your Honor, in 
connection with the evidence just produced, I would 
like to offer as Defendant’s Exhibit 50 a photo- 
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static copy of what I heretofore referred to as 
the ruling of the Commissioner of Internal Reve- 
nue in the Santa Fe case. This is a photostatic 
copy of a letter I have given to counsel. My rea- 
son for putting it into the record is simply that I 
am not certain whether or not it is a public-had 
ruling. The materiality of the ruling would be 
evident upon examining it. It is a ruling under 
which provision is made for the cut-backs to be 
taken into the accounts in the years in [1487] which 
the transportation took place, for income tax pur- 
poses. 

Mr. Phleger: We do not object to its compe- 
tency, but we consider it irrelevant and immaterial. 

The Court: I will admit it. 


(Photostatic copy of ruling referred to above 
was thereupon received in evidence and marked 
Defendant’s Exhibit 50.) 


WILLIAM A. SUTHERLAND 


called as a witness on behalf of the defendant; 
Sworn. 


The Clerk: State your name to the Court. 
A. William A. Sutherland. 


Direct Examination 
By Mr. Adams: .- 


Q. What is your address, Mr. Sutherland? 
A. Marine Building, Washington, D. C. 
Q. What is your occupation? 
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A. Lawyer. 

Mr. Adams: If your Honor please, for the sake 
of brevity may I ask leading questions in regard to 
the qualifications of the witness? 

The Court: Very well. 

Mr. Adams: Mr. Sutherland, you are a member 
of the firm of Sutherland, Tuttle and Brennan hav- 
ing offices in Washington and in Atlanta, Georgia? 

A. Yes, sir. 

Q. You did your first year of college work at 
Florida and [1488] received your A.B. from the 
University of Virginia, your M.A. from the Uni- 
versity of Wisconsin, and you graduated from the 
Harvard Law School in 1917 with an LL.B. degree? 

A. Yes. 

Q. Of what bars are you a member? 

A. Iam a member of the Bar of Georgia, the 
District of Columbia, the Supreme Court of the 
United States, the Court of Claims, the District 
Courts in Georgia, the Fourth, Fifth and Sixth 
Circuit Courts of Appeal, and I think the Second. 

Q. And you are a member of the American Bar 
Association, the Georgia Bar Association, the At-. 
lanta Bar Association, and the Atlanta Lawyers’ 
Club? A. Yes. 

Q. You were admitted to practice before the 
Treasury Department in 1923? A. Yes. 

Q. What was your first position after you left 
law school? 

A. I was secretary to Mr. Justice Brandeis 
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of United States Supreme Court for his second 
and third years on the court. 

Q. Were you at any time associated with the 
Federal Trade Commission, and if so, in what 
capacity ? 

A. Yes, when I left Justice Brandeis in 1919 
I was with the Federal Trade Commission until 
the end of 1920 as an attorney examiner. 

Q. And you were general solicitor and head of 
the Law Department [1489] of the Tennessee Val- 
ley Authority for a few months in 1933 and 1934? 

A. Yes, sir. I did not give up my practice at 
that time. 

Q. You have been engaged in private practice 


since 1921? A. Yes. 
Q. Your firm has had offices in Washington 
since 1937? A. Yes. 


Q. Have you specialized in any particular field 
of law practice? 

A. I have specialized in federal taxes largely 
since 1923. 

Q. Mr. Sutherland, in your opinion would a 
lawyer engaged to advise on the tax problems of 
an affiliated group of corporations be expected to 
advise one of the members of the group, which 
member had substantial losses, that it had the right, 
by refusing to jom in a consolidated return, to deny 
to the income corporations in the group the use of 
the loss deduction to offset the taxable income of 
the group as a whole, where such member would 
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suffer no tax disadvantage from joinder in the 
consolidated returns, and where the consolidated 
return was to be filed after the member sustain- 
ing the loss had severed all affiliation with the 
other members of the affiliated group? 

Mr. Phleger: May it please the Court, I object 
to the question on the ground it is incompetent, 
irrelevant and immaterial and hearsay. I assume 
that this is supposed to be some testimony by an 
expert upon an issue which, I take it, would be 
either of Jaw or of fact. If of law, I do not think 
it is an [1490] appropriate matter for expert tes- 
timony, and if a fact, it simply calls for the con- 
clusion of this witness. It attempts to usurp the 
function of the court. 

Mr. Adams: The question is directed, your 
Honor, to what we understand to be an issue in the 
case as evidenced by questions asked yesterday of 
one of the lawyers who handled tax matters, whether 
or not he expressly advised a member of the affili- 
ated group that it had a right to file a separate re- 
_turn. Now, this question is addressed concededly to 
a well-qualified lawyer engaged in tax practice, and 
asks him whether in his opinion under the stated 
assumed set of facts the question that I addressed, 
which we regard as responsive to that particular is- 
sue, and as a question of fact upon which a qualified 
expert can answer, a question posed upon an as- 
sumed set of facts. 

The Court: If it is a question that is posed on 
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an assumed state of facts, it is not a question of 
Elk, 

Mr. Adams: The assumptions contained in the 
question, your Honor, we believe are all of the as- 
sumptions required to be made upon the record in 
this case. 

The Court: Then it is just expert testimony. 

Mr. Adams: It is undoubtedly the testimony of 
an expert witness that we are offering upon a hypo- 
thetical question. 

The Court: I never heard of a case in which 
the lawyer could testify as an expert witness as to 
any issues in the case, except it be on some spe- 
cial subject, such as foreign law, or [1491] mat- 
ters with which he might be acquainted and of 
which the Court might not be acquainted. If we 
admitted this kind of testimony it would result 
in each side getting the best lawyers they could 
think of to come in and tell the Court how to de- 
cide the case. It does not seem to me to have a. 
proper place in the trial of a lawsuit. 

Mr. Adams: Your Honor, I do not wish to 
argue this at length, but merely state what I per- 
ceive to be the point of the question. 

The Court: I understand exactly what you are 
trying to bring out, but the question is, can you 
bring in a lawyer to testify as an expert that what 
was done was properly done? If you can do that 
in this case, you can do it in any case. 

Mr. Adams: Your Honor will bear in mind this 
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question is directed to the conduct of a lawyer; 
it is not the ultimate issue in the case. 

The Court: If it is not an issue in the case, 
then of course it is not competent. 

Mr. Adams: I said to the ultimate issue. I think, 
as I understand it, there is some contention here, 
because of the questions asked yesterday, whether 
the lawyer did or did not give certain advice. 

The Court: Suppose the witness testifies and an- 
swers your question, and I would be satisfied from . 
all the facts and circumstances of the case that a 
different result should follow. [1492] Would there 
arise by virtue of that a conflict that would make 
a record so that a higher court reviewing it could 
say the court was making a finding with respect to 
conflicting presentations of an issue? 

Mr. Adams: I would think that as in any case 
of expert testimony, the testimony is before the 
court to be weighed and considered as any other 
testimony. Certainly I do not understand in any 
case, except where there is no conflict in the tes- 
timony, a court 1s ever bound, certainly with xe- 
gard to an issue of this sort. 

The Court: Even if it was offered as expert tes- 
timony, wouldn’t the witness have to qualify that 
he was familiar with all the material facts pre- 
sented in connection with the matter? 

My. Adams: We consider that this question em- 
braces all the material facts requisite to an answer 
to the question. 
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Mr. Clark: I might point out to your Honor 
that it does not embrace one important fact, namely, 
that there was an economic divorcement some years 
prior to the termination of the affiliation. 

The Court: Mr. Adams, do you have with you 
any authority which sustains the right to present as 
competent the testimony of a lawyer with respect 
to any legal issues in the case, except where it 
involves some special subject such as foreign law 
or, in some cases, it is allowed in tax controversies? 

Mr. Adams: If your Honor will allow me a mo- 
ment, I will be [1493] sure of an answer. 

The Court: I want to be sure there isn’t some- 
thing lurking in this that I do not know about. 

Mr. Adams: We have no authorities to cite on 
the specific question. 

The Court: I think the testimony is incompe- 
tent. I will sustain the objection. | 

Mr. Adams: I will ask one further question. 


Q. Mr. Sutherland, in all your experience have : 


you ever heard, prior to hearing the claim asserted 
in the proceeding now in this court, of a claim by 
a member of the group of corporations which filed 
consolidated tax returns to be paid anything by any 
other corporation in the group, any consideration 
for the tax advantage resulting from the loss sus- 
tained by the claiming member of the group? [1494] 

Mr. Phleger: May it please the Court, I object 
to that question on the ground that it is incompe- 
tent, irrelevant and immaterial, calls for the con- 
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clusion of this witness, and is another attempt 
to usurp the function of the Court. 

Mr. Adams: Stating very briefly my answer, be- 
cause this question is much like that your Honor 
ruled on with respect to the actors, it is our object 
to prove as a fact from an experienced counsel 
in the tax field that this claim had never been 
heard of by him. We think this is material to the 
issues in this case and is part of the character 
of this claim, as a later afterthought. We regard 
it as a material fact in the case, and this is a part 
of that proof. It is also responsive to any sugges- 
tions that any of the lawyers whose work was in- 
volved in handling the tax matter was in any respect 
other than the work of competent and conscien- 
tious lawyers, because obviously if the claim now 
asserted is one which was beyond the general pur- 
view of tax lawyers, then no criticism can be ad- 
dressed to a lawyer who had not heard of it. Those 
are the purposes. 

The Court: I will sustain the objection. Let 
me say to you, Mr. Adams, that you can make the 
same argument on the same subject matter in your — 
briefs, and I, without meaning any disrespect to 
the witness, would listen to it perhaps even more 
attentively as coming from learned counsel who 

| have practiced here, and for whom I have respect; 
1 I might [1495] consider the argument coming from 
the attorneys in the case as having more weight 
with me, since you are familiar with this case, 
than the testimony of an expert. 


1594 Western Pacific R.R. Corp., et al., vs. 


(Testimony of William A. Sutherland.) 
Mr. Adams: May I say, your Honor 
The Court: That may mean something with re- 

gard to losing out on this point, I don’t know. 
Mr. Adams: May I say, with all due respect, that 

we would offer to prove that the questions, if the 
answers should be allowed, would be answered in 


the negative. 

The Court: I beg pardon? 

Mr. Adams: I would offer to prove that if your 
Honor would allow these questions, the answers to 
each of them would be in the negative. 

The Court: Let the record so show. 

Mr. Adams: And may I also state for the rec- 
ord that we have had very happy associations with 
Mr. Sutherland and also with Mr. George Maurice 
Morris, who have considered some of these prob- 
lems with us. They have spent considerable time 
on the case. We would address the same questions to 
Mr. Morris. May I state briefly what his qualifi- 
cations would be? 

The Court: Very well. 

Mr. Adams: Mr. Morris is a member of the 
firm of Morris, Kix Miller & Baar of Washing- 
ton, D. C., having offices in Washington and Chi- 
cago. He is a graduate of Dartmouth College in 
1911, and a graduate of the law school of the Uni- 
versity of Chicago in 1916, with a degree of Doctor 
of Jurisprudence, [1496] and was admitted to prac- 
tice in Llinois and the District of Columbia, and 
has practiced before the Supreme Court, several 
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of the United States circuit courts of appeal, the 
Tax Court, Court of Claims, State and Federal 
courts of Illinois and the courts of the District 
of Columbia, and is admitted before the Treasury 
Department and was formally admitted in 1922. 
Mr. Morris is a member of the American Bar 
Association, the Bar Association of the District of 
Columbia, the Illinois State Bar Association and 
honorary member of a number of other bar asso- 
ciations, and currently an official of the Interamer- 
ican Bar Association and the International Bar 
Association. He was Chairman of the Executive 
Committee of the Interamerican Bar Association 
and speaker of the House of Deputies of the Inter- 
national Bar Association. Now, Mr. Morris has 
Specialized largely in the field of taxation and ad- 
ministrative law, advising taxpayers and represent- 
ing them before administrative agencies and the 
courts. May I take the pleasure of introducing 
Mr. Morris to the Court? 


(Mr. Morris then arose. ) 


Mr. Adams: I take pleasure in presenting Mr. 
George Maurice Morris, whose qualifications I have — 
just read, and in stating that offer to prove that 
My. Morris, as well as Mr. Sutherland, would answer 
these two questions in the negative if your Honor 
permitted them to be answered. 

The Court: Very well. Let the record so show. 

That is all. 


(Witness excused.) 
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The Court: I don’t want it to appear in the rec- 
ord, because sometimes when we read these things 
over afterwards, in the cold record they read pretty 
badly, and they are not intended that way. I have 
no criticism of the qualifications of any of the 
lawyers who come from afar to testify in these 
cases. I want to say, however, that I do not think 
we have to take a back seat out here in the West 
so far as qualifications of lawyers to testify goes. 
I know I held court in New York for a couple of 
months, and I found that our bar out here in the 
West did not have to take a hack seat to the bar 
in the East. I think they are on a par, one with 
the other. That is why I said that the argument 
could be made on the same subject matter concern- 
ing which expert testimony was proffered to be 
made, as well as by the attorneys in this case, for 
whom the Court has considerable respect. 

Mr. Adams: If your Honor please, I neglected 
to say, and would like to cure the neglect, that 
Mr. Morris is, as well, past president of the Ameri- 
can Bar Association. 

The Court: Very well. 

Mr. Adams: If your Honor please, with the 
consent of counsel, in response to an open question 
upon the examination of Mr. Elsey, I will state. 
that the amount, principal amount, of general mort- 
gage 414 per cent income bonds which had been 
converted at June 29, 1946, was $4,489,300, being 
converted into stock in the ratio of 20 shares of 
stock per $1,000 bond. I would like the record to 
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show that Judge Sloss, whose appearance in the 
reorganization proceeding as attorney for the plain- 
tiff corporation upon its intervention, continued to 
represent the plaintiff corporation in the reorganiza- 
tion proceeding while that proceeding remained 
pending, and until it was completed. 

Mr. Clark: Well, your Honor, in the first place, 
we think it is incompetent, irrelevant and immate- 
rial, but we don’t think we can give the conces- 
sion without Judge Sloss’ own testimony, which 
was taken on deposition, in which he testified to 
the limitation of his representation of the plaintiff 
corporation, as being solely having to do with 
presenting its position under the plan. Now, we 
have that testimony. If counsel thinks it is mate- 
Yial it can easily be read into the record. We ex- 
amined Judge Sloss on it. 

Mr. Adams: I told My. Clark I would be happy 
to do it that way, and I am perfectly willing to 
do that, to read it into the record. 

Mr. Phleger: Well, let’s stipulate it may be 
copied into the record. It is so many pages. 

_ Mr. Adams: Well, any part you want omit- 
ted, 

Mr. Phleger: Let’s put it all in. 

Mr. Adams: That is all right. We will just in- 
‘4roduce [1499] Judge Sloss’ record, or deposition, 
iin the record by consent of all counsel. 

Mr. Clark: That is satisfactory. The original 
is on file, your Honor. 
| The Court: Very well. 
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Mr. Clark: Oh, yes. And also, may it please 
your Honor, there is an exhibit that was introduced 
on that deposition which should go in evidence in 
connection with it; being a letter, or a copy of a 
letter, dated November 14, 1939, identified on depo- 
sition as Railroad Defendants’ Exhibit 5959. 

Mr. Phieger: Well, I suggest, imstead of its 
being introduced, that it be copied in as part of 
the deposition. 

The Court: Is it not attached to the deposi- 
tion ? 

Mr. Clark: Well, it is not, because it was one 
of the depositions, or one of the exhibits marked 
on deposition, your Honor, and it is among the 
original exhibits that came along with all the depo- 
sitions. It should be copied in along with the depo- 
sition at an appropriate place in this record. 

Mr. MacKinnon: I think it is irrelevant and im- 
material to any issue in the action, but I have no 
objection if your Honor wants it taken in. 

The Court: It may be considered as part of the 
deposition ? 

Mr. Adams: Yes. 

The Court: Very well. 

The Clerk: You wish this copied by the reporter 
in the [1500] record, is that it? 

Mr. Phleger: Yes, in connection with the depo- 
sition. 

Mr. Clark: Well, if it is just copied in, it won't 
have to take a number. | 


* * * 
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(The deposition referred to appears in words 
and figures as follows:) 


MARCUS C. SLOSS 


a witness called on behalf of the plantiffs in inter- 
vention, being first duly cautioned and sworn by 
the notary public to tell the truth, the whole truth, 
and nothing but the truth, testified as follows: 


Direct Examination 
By Mr. Clark: 


Q. Will you please state your name and pres- 
ent address for the record? 

A. Yes. My name is Marcus C. Sloss. Do you 
want my business address? 351 California Street. 
My residence is at 2790 Green Street, both in San 
Francisco. 

Q. Are you admitted and licensed to practice 
law in the [1501] State of California? 

mA. Yes. 

Q. For how long have you been admitted in 
this state ? 

‘ A. Well, this month, November, it will be 55 
years if we include the time during which I was - 
on the bench. 

Q. Were you a Justice of the Supreme Court 
of the State of California? A. I was. 

Q. During what period, please? 

A. From February, 1906, to February, 1919. 

Q. Are you presently the senior member of the 
firm of Sloss & Eliot? A. Iam. 
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Q. During the years 1939 to 1945, were you 
the senior member of the then firm of Sloss & 
Turner of this city? 

A. I was. I answered yes. I am not quite 
clear as to when Mr. Turner retired. It may have 
been earlier than 1945. It may have been “44. 

Q. During your practice, Judge, have you spe- 
cialized in any particular branches of the law ? 

A. Well, since I left the Supreme Court, I have 
conducted a general practice, and also have done 
a good deal of consulting work and work as spe- 
cial counsel in cases after they had reached the 
stage of being on appeal. 

Q. Have you at any time specialized in federal 
tax matters? 

A. No, except so far as they affected general 
clients of our office. [1502] 

Q. Particularly, have you specialized in mat- 
ters pertaining to corporate income and excess 
profits taxes payable to the government ? 

A. I say, except in so far as they affected my 
clients that were corporations. 

Q. And is that true with respect to any work 
that you may have done. concerning the filing of 
consolidated income and excess profits tax returns — 
by corporations with the Federal Government? 

A. No, I have not specialized in those matters 
particularly. 

Q. At one time, were you retained to represent 
The Western Pacific Railroad Corporation in any 
matter? A. I was. 
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Q. Can you tell us about when that was? 

A. The employment began in November, 1939. 
That was some four years after a reorganization 
proceeding had been instituted in the Federal Court, 
and after the Interstate Commerce Commission had 
promulgated a plan of reorganization, and reported 
it to the District Court here, for the Northern Dis- 
trict of California; and it was at the time when 
the parties in interest had a right to file objections 
to the plan. 

@. At the time you were employed by the Cor- 
poration, what status did it have in the reorgani- 
zation proceeding, if any? 

A. The Corporation, as I understood then and 
have understood since, had not been directly rep- 
resented in the proceeding before the Interstate 
Commerce Commission leading to the formulation 
of a plan. It was, however, a party in interest in 
two capacities: It was the owner of all of the stock, 
common and preferred, of the operating company ; 
and it also held an unsecured claim of about $5,- 
000,000.00 against the Company for money ad- 
vanced; and its holding of stock and its position 
as an unsecured creditor were both held or found 
to be without value in the proposed plan of the 
Interstate Commerce Commission; and it was given 
no participation in the reor Paced company, or in 
any of the securities that were to be issued under 
the plan. 
| Q. What was if status of that plan at the time 


q 


| 
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you were retained by the corporation in 1939? 

A. The plan had been reported to the District 
Court, and the District Court had made an order 
calling upon all parties in interest to file their ob- 
jections to the plan before a certain date, which, 
I think, was to be sometime in December of the 
same year. Following that, there was to be a 
hearing of the objections, and a decision by the 
court. 

Q. I will show you a document which has been 
marked Railroad Company Defendant’s Exhibit 590 
in this case, being a letter dated November 14th, 
1939, addressed to the Honorable M. C. Sloss, 111 
Sutter Street, San Francisco, California, and signed 
T. M. Schumacher; and I will ask you whether you 
received the original of that letter on or about the 
date it bears, namely, November 14th, 1939? 

A. Yes, I received the original of which this is 
a photostatic [1504] copy about that time. 

Q. Judge, does that letter correctly describe 
your retainer by the Corporation at that time? 

A. Yes. 

Q. At some time did you cease representing the 
Corporation ? : 

A. Well, yes. When the reorganization pro- 
ceeding was completed, and it ultimately went to 
the Supreme Court of the United States, and after 
the incidental matters in the District Court here— 
United States District Court—had been completed, 
T considered that my employment was ended. 
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Q. Approximately when was that? 

A. Well, I made a little memorandum of dates 
from my records in regard to that. 
~Q. Will you please refer to it? 

A. With the exception of the proceedings in the 
District Court with reference to allowances of fees 
and expenses to different counsel and to the par- 
ties in the proceeding, which, I think, were not 
terminated until 1945, I think the last matter that 
IT had anything to do with was on the 2nd of June, 
1944, when I participated briefly in an argument 
before Judge St. Sure in the District Court on the 
question of whether that court had jurisdiction to 
determine the ownership of accommodation collat- 
eral that had been furnished by the Western Pa- 
cific Railroad Corporation to the debtor. I think 
it was to the debtor. It may have been to someone 
else. [1505] 

Q. Judge, during that period, namely, from No- 
vember 14th, 1939, to June 2nd, 1944, did you rep- 
resent the Corporation generally in all of its legal 
problems ? 

A. No. No, I considered that my employment | 
was limited to representing the interests of the 
corporation as a stockholder and unsecured creditor 
of the debtor in the bankruptcy proceeding—or the 
reorganization proceeding. 

Q. During that time, were you ever called upon 
by the Corporation to give any advice whatsoever in 
any federal tax matters? 

A. No, I was not. 
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Q. During that time, were you ever consulted by 
the Corporation with respect to any federal tax 
matters ? A. I was not. 

Q. Specifically, during that time, were you ever 
ealled upon to give any advice to the Corporation 
concerning the filing in its name of a consolidated 
income and excess profits tax return for the year 
1943? A. No. 

@. Were you ever consulted in any manner with 
respect to that matter? A. No, I was not. 

Q. During that period, were you ever called 
upon to give any advice to the corporation with 
respect to the filing in its name of a consolidated 
income and excess profits tax return for the tax- 
able year 1944? [1506] 


* * * 


The Witness: I was not. 

Q. (By Mr. Clark): Were you ever consulted 
in any respect concerning such return? 

A. You are referring to the year 1944? 

Q. Yes. A. I was not. 

Q. During the period we are discussing, namely, 
from November 14th, 1939, until June 2nd, 1944, 
were you ever called upon by the Corporation to give 
any advice with respect to the filing in its name of 
a consolidated income and excess profits tax return 
for the taxable year 1942? 

A. Iwas not. 

Q. And were you ever consulted in any manner 
with respect to such return? A. No. 
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Q. During that period, Judge, were you ever 
called upon to give any advice to the Corporation 
whatsoever concerning the filing in its name of a 
claim for refund with reference to income and ex- 
cess profits tax for the taxable year 1942? 

A. No. 

Q. Or with respect to the taxable year 1942? 
(sic). 

A. The same answer. I was not. 

Q. Were you ever consulted m any manner at 
any time on that matter ? A. No. [1507] 

Mr. Clark: That is all from us. 

Mr. Dickerson: No questions. 


Examination 
By Mr. Adams: 


Q. Judge Sloss, in answer to several questions 
put by Mr. Clark, he inquired if you were called 
upon to give advice or to consider any other tax 
matters as stated in his questions; and you an- 
swered in the negative. Did you mean by “‘called 
upon,”’ that no one called upon you requesting any 
such consideration or advice? 

A. I don’t think I quite got the question. 

Mr. Adams: Read it, Mr. Reporter. 


(Question read by reporter. ) 


A. Yes, that was my meaning. 
Q. In reference to your representation of the 
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Holding Corporation in the reorganization proceed- 
ing, you referred to your file and noticed that the 
last activity on your part other than that involving 
consideration of compensation, was an occasion 
sometime in the middle of 1944? 

A. I don’t remember what the date of that was. 
I think it was a little later. I think that matter 
was finally decided in Judge St. Sure’s court in ’45; 
but I can refer to other papers and get that date 
for you later. 

Q. It is not necessary. I am just trying to be 
sure that I understood the testimony that you 
have given to Mr. Clark; and [1508] I haven’t any 
intention to raise a question as to the particular 
date. 

Ts it not the fact that your representation of the 
Holding Company in the reorganization proceed- 
ings remained in force throughout the pendency 
of those proceedings from the time that you first 
appeared in behalf of the Corporation? 

A. It remained in force—you mean until the 
reorganization was completed in the court proceed- 
ings? 

Q. Yes. A. Yes, I do think it did. 

Q. You did not withdraw from that representa- 
tion at any time, as far as you recall? 

A. No, I never withdrew from it. I have in my 
file—I happened to see it yesterday—a letter which 
I wrote, which I can find shortly, which settled a 
little matter of advancement of expenses between 


Western Pacific R.R. Company, ete. 1607 


(Deposition of Marcus C. Sloss.) 

my office and Colonel Coulson’s office; and in send- 
ing him a check for the small amount that was due 
him, I said that I think that this concludes my 
services in this matter; and that, I think, was in 
1945; but I can find it if you would lke to get the 
date. 

Q. It may be that we should want to look at 
that. 

You had in mind in appearing for the Corpora- 
tion as you did in the reorganization proceedings, 
that you were appearing as an attorney for the 
Corporation generally for the purposes indicated 
by the statute? [1509] A. Indicated by what? 

Q. By the statute. 

A. Oh, yes. Yes, for whatever came within the 
scope of that reorganization proceeding. 

Q. You received as such attorney regularly the 
notices of hearings issued out of the reorganiza- 
tion court? 

A. Yes. Yes,.when I began, I might add, be- 
cause of the fact that the Corporation had not 
been directly represented in the prior hearings 
before the Interstate Commerce Commission, I . 
wrote a letter to the judge and to the parties in 
interest, calling attention to that fact, and asking 
whether I would be permitted on behalf of the Cor- 
poration to appear at the hearing on the plan, and 
to file objections, to which he answered in the af- 
firmative; and then about the same time, on behalf 
of the Western Pacific Railroad Corporation, we 
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asked leave to intervene in the proceeding, which 
leave was granted. If my memory is correct, Mr. 
Goodrich took the same course on behalf of the 
Western Pacific Railroad Company, which was also 
an unsecured creditor. 

Mr. Goodrich: That is correct. 

Mr. Adams: I have no further questions. 


Re-Examination 
By Mr. Clark: 


Q. Judge, did you ever at any time give any 
advice whatsoever to the Corporation respecting 
any federal tax matter? [1510] 

A. No, I did not. 


Q@. And at any time were any facts brought to — 


your attention which made you feel that it was in- 
cumbent upon you to take any action or steps on 
behalf of the Corporation in any tax matter? 


A. No. I don’t know that this is a qualifica- | 


tion of that answer; but, of course, one of the mat- 
ters which were gone into very thoroughly in con- 
nection with the hearings both in the District Court 
and in the Circuit Court of Appeals and in the 
Supreme Court, was the matter of the earnings 
record of the Company, not only before the institu- 


tion of the proceeding, but during it—even after — 
the decision in the District Court, with the purpose 


of showing that the property had a greater value 
than was attributed to it by the Interstate Com- 
merce Commission. And it may be—I have no 


Western Pacific R.R. Company, ete. 1609 


(Deposition of Marcus C. Sloss.) 

definite recollection of it—that in looking over 
those statements of receipts and disbursements, 
there were items of taxes paid or taxes accrued; 
but I viewed it just as I viewed any other item of 
expense, without going into the detail or the sup- 
porting data; and I viewed it as an item of expendi- 
ture. 

Mr. Clark: That is all from us. 

Mr. Adams: We have no further questions. 

Mr. Clark: Mr. Dickerson? 

Mr. Dickerson: No questions. 

The Witness: If you will permit me, I have that 
letter [1511] here with me, in case you would like 
to look at it. 

Mr. Adams: Oh, yes. I hadn’t appreciated that 
you had your files with you. 

A. Yes. May I volunteer this testimony? I 
don’t think it will do anybody any good or any 
harm. 

Mr. Clark: Yes. 

A. But for completeness, I find in my files a 
carbon copy of a letter dated June 15th, 1945, ad- 
dressed to Robert E. Coulson, Esq., 40 Wall Street, 
New York, N. Y. . 


‘Dear Colonel Coulson: 

‘*TIn accordance with the order of Judge St. Sure 
dated May 21st, 1945, the Western Pacific Rail- 
road Company has paid Sloss & Turner $7,000.00, 
being the amount allowed for services during the 
period following the decision of the Cireuit Court 
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of Appeals, together with $725.02 reimbursement 
for expenses incurred. The latter amount includes 
$705.82, which has been paid to Sloss & Turner by 
your firm in July of 1943. Under date of July 
20th, 1943, you sent us a check for $780.91. On 
July 26th, 19438, I wrote you, pointing out that 
this was an overpayment of $75.09, the check for 
which was sent you under cover of the last-men- 
tioned letter. The balance remaining is $705.82. 
A check for $705.82 payable to Whitman, Ransom, 
Coulson & Goetz, is enclosed herewith.’’. 

And then follows the paragraph—the only one 
that has any bearing here. [1512] 

‘“‘T take it that this closes my connection with 
the Western Pacific reorganization proceeding. Let 
me at this time express my pleasure in the associa- 
tion with you, and my appreciation of your many 
courtesies. With best regards, 

‘*Yours very sincerely,”’ 
and signed by me. 


Re-Examination 
By Mr. Adams: 


‘“Mr. Adams: J have one or two more questions, 
possibly. 

‘‘@. Judge Sloss, during the entire course of 
your representation of the Holding Corporation in 
the bankruptcy proceeding, were you entirely de- 
voted, so far as your activities and work were con- 
cerned, to the interests of the corporation to the 
exclusion of any other interested party ? 


ime 
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‘‘A. Yes, entirely. 

‘‘@. And you were entirely free from any di- 
rection, domination or control by any other inter- 
ested party, or any representative or agent of such 
party ? 

‘““A. Yes, my employment—my representation 
was directed towards getting, if we were able to do 
so, more recognition of the position of the corpora- 
tion as a stockholder and as an unsecured creditor. 

‘“‘Mr. Adams: No further questions. 

“Mr. Clark: Nothing further, Judge. Thank you 
very much. 


/3/ “MARCUS C. SLOSS.” [1513] 


(The letter referred to reads in words and 
figures as follows:) 
‘‘November 14, 1939 
Via air mail. 
Hon. M. C. Sloss, 
111 Sutter Street, 
San Francisco, California. 


My dear Judge Sloss: 

At a meeting of the Board of Directors of the 
Western Pacific Railroad Corporation held on Oc- 
‘tober 10, 1939, I was authorized as President of 
‘the Corporation to employ local counsel in San 
!Francisco to represent the investment of this Cor- 
‘Poration in the Federal District Court of Califor- 
nia, Northern District, Southern Division, in the 
proceedings for reorganization of the Western Pa- 
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cific Railroad Company. This Corporation, as you 
know, not only owns all of the outstanding stock 
of the Western Pacific Railroad Company, but is 
a general creditor for [1513A] advances made to 
that company aggregating a substantial amount. 
Under the Commission plan which is now before 
the Federal Court in San Francisco for consider- 
ation the interest of this Corporation both as stock- 
holder and general creditor is treated as of no 
value. This treatment of the claims of this Cor- 
poration is based entirely upon Commission esti- 
mates of future earnings, as both the investment, 
fully depreciated, in the Western Pacific Railroad 
Company and the valuation of the property of that 
company made by the Interstate Commerce Com- 
mission for rate purposes considerably exceeds the 
total of debts of the Western Pacific Railroad Com- 
pany with accrued interest to date. 

Mr. F. C. Nicodemus, Jr., of Pierce & Greer, of 
40 Wall Street, New York, N. Y., is counsel for 
this Corporation. In the pending proceeding for 
the reorganization of the Western Pacific Railroad 
Company, however, he has appeared as counsel for 
that company, the debtor in the proceeding, both in 
the Court and before the Commission. He will 
continue to appear in the proceeding in that capac- 
ity. It is the view of the Board of Directors of 
this Corporation that it should have completely in- 


dependent representation in the Court in order — 


that its claims against the debtor, both as stock- 
holder and as a general [1514] creditor, may be 


zs > 


Western Pacific R.R. Company, ete. 1613 


effectively pressed upon the Court. While you 
will not be in any sense under the control or di- 
rection of Mr. Nicodemus, he, as counsel for the 
debtor, will be glad to help you or cooperate with 
you in any way you may wish, not inconsistent 
with his desire to maintain a position of neutrality 
as between the various classes of security holders. 

This Corporation has about 5,000 stockholders. 
Mr. A. C. James and companies in which he is the 
dominating stockholder own approximately 40% 
of the stock of this Corporation. Mr. James’ inter- 
ests are represented by M1. Coulson who is formally 
appearing in the reorganization proceeding for 
the A. C. James Co., which is a secured creditor of 
the Western Pacific Railroad Company. Mr. Coul- 
son has told me that he is prepared to cooperate 
with you to the fullest extent you may desire in 
the preparation of your objections on behalf of this 
Corporation to the Commission’s plan of reorgan- 
ization, and in your presentation in support of such 
objections. 

My. Coulson has further advised me that he has 


arranged to secure for you an assurance from the 


Curtiss Southwestern Company, that to the extent | 
your reasonable and proper fees for services in this 
reorganization proceeding are not allowed by the 
Court in the [1515] proceeding or paid by this Cor- 
poration, the Curtiss Southwestern Company will 
make such payment to you. The Curtiss South- 


_ western Company is desirous in its own interest as 


| 
\ 


} 


a substantial stockholder in this Corporation that 
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an adequate and effective presentation of the case 
for the equity be made in the San Francisco court. 


Yours very truly, 


Original signed by 
/s/ T. M. SCHUMACHER, 
President.”’ 


Mr. Adams: Now I should like to call Mr. Levy. 

Mr. Levy: Are you referring to me, Mr. Adams? 

Mr. Adams: No, the witness is ready to testify, 
I believe. 

Mr. Levy: I was ailaere 

Mr. Adams: I think you were forewarned, as 
well. 

Mr. Levy: Nevertheless it was quite a shock. 


WILLIAM G. LEVY 


called as a witness on behalf of the defendant, 
sworn. 


The Clerk: Will you state your name to the 
Court, please? 
A. William G. Levy, L-e-v-y. 


Direct Examination 
By Mr. Adams: 


Q. Where is your place of business, Mr. Levy? 

A. 526 Mission Street. : 

Q. That is the office of the Western Pacific 
Railroad Company ? A. That isveorrect: 
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@. And what is your office in the railroad com- 
pany? 

A. I am the auditor of the freight and passen- 
ger accounts. 

@. You have been engaged in business for the 
railroad company—that is, been an employee of the 
company—for a little over 25 years? 

eee Hiat is tae ht. 

Q. How long have you been the auditor of 
freight and passenger business? 

A. Since July, 1948. [1517] 

@. And before that you had been assistant au- 
ditor of freight and passenger revenues? 

A. Assistant auditor of freight and passenger 
accounts. 

@. And how long have you held that position? 

A. Since September, 1937. 

Q. And prior to that time you held various posi- 
tions in the auditing department of the railroad 
your duties and responsibilities as auditor of 
freight and passenger revenue accounts? 

A. That is correct. 

Q. Now will you please describe the nature of 
your duties and responsibilities as auditor of 
freight and passenger revenues? 

A. I am in charge of the department where 
we audit all of the freight and passenger revenues 
derived from the agents’ accounts and inter-line 
accounts and also government accounts. 

Q. Is your department a section of the audit- 
ing department? A. Yes, it is. 
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Q. And who are your immediate superiors? 

A. Mr. Gosney, the general auditor, and Mr. 
Strachan, the assistant general auditor. 

Q. Now are you familiar with the handling of 
government accounts? 

A. Iam. That is one of the 

Q@. That work is under your jurisdiction? 

A. Yes, it is. 

Q. Are you familar with the terms ‘‘cut-backs’’ 
and ‘‘refunds’’? A. Yes, I am. [1518] 

Q@. Please state what your understanding of 
these terms is as regards government freight ac- 
counts. 

A. Well, the government pays our bills prior 
to audit. They have been doing that for a good 
many years. Then when they get around to audit- 
ing it—it is quite a ways behind—they detect what 
they believe are overcharges, and they file claims 
with us for them. In some instances we make the 
refunds promptly, but in other cases when we do 
not, the government makes deductions from a cur- 
rent bill that they happen to be paying, and that 
deduction is termed a ‘‘cut-back.’’ 

Q. Now were you asked by Mr. Gosney to pre- 
pare an analysis of the cut-backs and refunds made 
since May, 1944, on government freight traffic that — 
terminated on the Western Pacific system for the 
purpose of determining the total amount of such 
eut-backs relating to traffic moving in each of the 
years 42, ’43 and the first four months of 744? 
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A. Yes, I was. 

@. And when were you asked to make that 
analysis ? 

A. In the latter part of August, 1948. 

@. And did you make it? A. Yes, I did. 

Q. When was it completed ? 

A. Early in October, ’48. 

@. Was this analysis made by employees of the 
railroad company in your department under your 
personal supervision? [1519] 

A. Yes, it was. 

@. Please describe how the work was done. 

A. Well, I designated certain persons from the 
office to gather the information from the regular 
records and other persons to sort it according to 
the years, and finally operators to tabulate the fig- 
ures to get the final results. 

@. Now I hand you a carbon copy of a tabula- 
tion entitled, ‘‘Re-Distribution of the Debits to 
Freight Revenue made during the Period 1944 to 
July 1948, inclusive, resulting from Government 
Cut-backs and Refunds on Government Shipments 
Terminated on the Western Pacific, Segregated to 
Year in which Traffic Moved,’’ and I also hand you,. 
Mr. Levy—strike that. I am handing you this 
earbon copy (handing to witness). 

I have furnished counsel with copies of this 
sheet. 

Is that a copy of the report which you rendered 
upon this subject? A. Yes, it is. 
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Mr. Adams: Now, if your Honor please, I will 
ask, in lieu of marking the carbon copy, that, with 
the consent of counsel, a ribbon copy, which has 
been made from the carbon copy, be marked as 
Defendant’s 51 for identification. 


(Analysis prepared by the witness referred 
to above was then marked Defendant’s Exhibit 
No. 51 for identification.) 


Mr. Clark: Have you an extra copy there, Mr. 
Adams? 

Mr. Adams: Yes, and I will ask that a copy 
of this be handed [1520] up to the Court. 


(Copy of report handed to the Court through 
the Clerk.) 


Q. (By Mr. Adams): Mr. Levy, do you believe 
the figures shown on the report are correct? 

A. I do. 

Q. Do they include any cut-backs or refunds 
that were made after July 31, 1948? 

A. No, they do not. 

Q. Can you tell me approximately the total 
amount of refunds and eut-backs that have been 
made since July 31, 1948, with regard to traffic ter- 
minating on the Western Pacific system? 

A. They amounted to $322,251.64. 

Q. And what, approximately, was the Western 
Pacifie’s share of that amount? | 

A. Lestimate that would be $109,000. 

Q. Are you continuing to receive claims for re- 
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funds and cut-backs from day to day with respect 
to government traffic handled during the war years? 

m We are. 

-Q. Can you make any estimate of the total 
amount of refunds and cut-backs which may even- 
tually be made with regard to wartime traffic? 

Mr. Phleger: I object to that on the ground it 
ealls for the conclusion of the witness. 

Mr. Adams: I submit it, your Honor. [1521] 

The Court: Sustained. 

Q. (By Mr. Adams): Now, Mr. Levy, referring 
to Defendant’s 51 for identification, the schedule, 
are any of the amounts shown in that schedule still 
in dispute? A. Yes, there are. 

Q. In other words, some of the amounts which 
you had in this schedule are in dispute? 

A. Yes, there are a good many items on which 
we rebilled the government to protect our claims, 
but most of those have either been withdrawn or 
settled. However, there is the amount of $355,- 
300.41, which we have not yet withdrawn as to 
these claims and of that amount I estimate that—— 

Mr. Phleger: Well, now, I ask that 

Mr. Adams: Go right ahead. I ask that the 
Witness’ answer not be interrupted. 

Mr. Clark: He wasn’t asked to estimate any- 
thing. 

Mr. Phleger: I submit the answer is not re- 
sponsive. 

Mr. Adams: ‘The objection was interpolated in 


1620 Western Pacific R.R. Corp., et al., vs. 


(Testimony of William G. Levy.) 

the middle of the witness’ answer. I wonder if 
the answer may not be completed, and then would 
be a proper time for the objection, after the ques- 
tion has been answered. 

The Court: Well, can’t the witness answer it 
a little more briefly, and then if it is necessary to 
make an explanation you may ask the witness. 
That gives your opponent an opportunity to ob- 
ject; otherwise he has to interrupt. [1522 | 

Mr. Adams: Surely. 

Q. Now a moment ago, Mr. Levy, you mentioned 
the amount $355,300.41, as being the aggregate of 
the amount still in dispute, which related to De- 
fendant’s 51 for identification ? 

A. That is right. 

Q. Now approximately what part of that $355,- 
300.41 is the Western Pacific’s share? 

A. I estimate it to be $120,000. 

Q. Now taking the figures on Defendant’s 51 
for identification, which aggregate $2,036,186.84, are 
those amounts the Western Pacific’s share of cut- 
backs and refunds? A. They are. 

Q. And they do not include the share of such 
eut-backs and refunds chargeable to connecting: 
carriers ? A. They do not. 

Mr. Adams: I will offer Defendant’s 51 for 
identification as Defendant’s Exhibit 951, your 
Honor. 

Mr. Phleger: Your Honor, I would like at this 
moment to make an objection, if this witness 1s 
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not prepared to testify as to the years in which 
these payments were paid out. Otherwise, it is 
totally misleading, and I think is only a part of 
the story. It purports to say the year in which 
the transportation occurred, and we think we are 
entitled to know the year in which the payments 
or cut-backs were made. Now is this witness going 
to be prepared to testify to that? [1523] 

Mr. Adams: Are you, Mr. Levy? 

A. You are talking now about which figure? 

Q. This same statement. 

A. The statement of $2,000,000? 

Q. Yes, this $2,000,000 statement shows the 
amounts of cut-backs and refunds on the debits 
between 744 and ’48, which are related back to the 
years by determining the times when the traffic 
moved, is that right? oe aie is ie it, 

Q. Now then, what Mr. Phleger wants to know 
is, can you then translate these figures back again 
to the years in which the debits took place? 

A. I can. 

* The Court: You mean the payments took place? 

Mr. Adams: Or, as is stated here, the debits - 
to freight revenue made. The same thing. 

A. I can say they were all made subsequent to 
April, 1944. 

Q. And they were made during the period May, 
44, to July, *48? A. That’s right. 

Mr. Adams: So much shows here, 

Mr. Phleger: TI still object, because it is our 
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position, and I think it is quite evident, that wher 
a cut-back or refund credit, tax advantage wa: 
taken of it, and if the cut-back occurred in the las' 
eight months of 1944, then this defendant receivec 
just as much advantage taxwise as if it had beer 
allowed [1524] in this year, and so on, so that un: 
less we know the years in which the tax advantage 
was taken, we have but part of the story. Now 
as I understand it, the exhibits put in evidence by 
Mr. Cockburn simply gave the gross tax effect in 
those years and gave no credit whatever for the 
tax advantage which in fact had been received, anc 
we think we are entitled to have evidence of that 
if this is going in. [1525] 


* * * 


The Court: Wouldn’t you then, in order to make 
that picture complete, have to show what the tax 
was in the years in which these refunds and cut- 
backs were advantaged by the corporation and then 
eredited back in the hypothetical case? Otherwise 
it would not be a due reflection. 

Mr. Levy: That is exactly what the government 
required in the Atchison ruling, and they so stated 
expressly. | 

Mr. Adams: The Atchison ruling is before your 
Honor. Of course, as far as the government is con- 
cerned, you are not going to get your deduction 
twice. That has been ruled more than once, and 
what opposing counsel are suggesting here is one 
way in which to determine the net tax savings. 
They say we can’t have our deductions twice, but 
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they put us against the proposition that we are 
not allowed to calculate anything on a hypothesis 
because, in order to hypothesize at all, you have 
to hypothesize something that is different from 
what took place. Now, I think it is true if you 
want to carry your tax calculations in and out and 
through in subsequent years, you are going to have 
different [1526] consequences, and then you are 
going to have consequences that pile on conse- 
quences, because that is the way the tax laws work. 
But, I take it, that this evidence as it stands is 
evidence of the amount of the cut-backs during 
those years. Now, as is suggested by opposing 
counsel, we need another specification of these fig- 
ures—I think I am right; I will ask Mr. Levy— 
that we did not get the tabulations of the particu- 
lar years from which they were taken when they 
were taken to these years. 
Q. Is that right, Mr. Levy? 
A. Will you repeat that question ? 
Q. (By Mr. Adams): Did you in making these 
calculations which carry all these figures back to 
the years when the traffic happened, did you also 
note the years in which the payments were finally - 
received? In other words, in which the cut-backs 
finally operated ? A. No, we did not. [1527] 


* * % 


Mr. Adams: Before Mr. Levy addresses the 
court, may I ask the witness one question because 
of the suggestion in the last remarks of counsel 
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that it would be easy to get the figures he would 
like to get? I would like to ask the witness how 
much work would be involved in picking the items 
making up these figures and positioning them with 
respect to the years in which the debit to freight 
revenue were made. 

The Witness: It would be quite a job. It would 
take about [1532] 


% * * 


The Court: How else could you find out what 
the effect was of the payments which were made 
unless you recalculated all the income tax returns 
in the years in which these payments were actually 
made? 

Mr. Adams: Let me see if I can get this clear 
with Mr. Levy. 


| 


Q. Mr. Levy, what you did to get this figure ! 


showing the amounts with respect to the time when 
the traffic was handled was to look at all the bills 
and get identification one by one of the traffic han- 


dled any time with relation to the cut-back or re-— 


fund, is that right? A. That is right. 

Q. Now, then, what you will have to do to get 
a figure after the time when the cut-back was taken | 
into your accounts—how will you do that? 

A. I just have to rearrange the very same rec- 
ords from which these figures were secured accord- 
ing to the date on which the deductions were made! 
from our earnings. [1534] 


* * * 


| 
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(Testimony of William G. Levy.) 

Mr. Adams: Your Honor, as to the offer of 
Defendant’s 51 [1537] for identification in evidence, 
I have concluded to submit the offer without a re- 
quest for leave to supplement, and take a ruling 
upon it as the record stands. 

The Court: Well, I will reserve ruling on the 
admission of this exhibit until I have an oppor- 
tunity to look at all the evidence in the case. 

Mr. Adams: I have no further questions of Mr. 
Levy. 

The Clerk: The exhibit will remain marked as 
ol for identification, your Honor ? 

The Court: That is right. I will reserve ruling 
on the admission of the exhibit. 

Any questions ? 

Mr. Phleger: No questions. 

Mr. Clark: Nothing from us. 

The Court: You may be excused. 


(Witness excused. ) 


Mr. Adams: Your Honor, at this time I have 
some documents to offer for the record, and I will 
state briefly the purpose as I produce the docu- 
ments. In support of the showing that the plaintiff 
corporation had no use in itself for its stock loss, 
we offer photostatic copies of the corporation in- 
come and declared value excess profits tax returns 
of the corporation for the year 1945, and the cor- 
poration income tax return of the corporation for 
‘the year 1946. I had made request that the plain- 


tiff produce the originals, but I take it it would 
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be satisfactory [1538] to produce photostatic copies. 
They might be Defendant’s Exhibit 52. 

Mr. Phieger: I object to them upon the ground 
they are incompetent, irrelevant and immaterial. 

Mr. Clark: Same objection, your Honor. 

Mr. Phleger: Just because we are poor, it is not 
a matter of evidence. It hasn’t anything to do 
with it. : 

The Court: Well, there is no objection as to the — 
return itself? 

Mr. Phleger: No, not on the ground of com- : 
petency. ’ 

The Court: All right, let it be marked. 

Mr. Clark; What is the number on it? 

The Clerk: 52. | 

Mr. Adams: 52A and B? 

The Court: For 1945 and 1946, did you say, OF | 
44 and 745? : 

Mr. Adams: No, ’45 and 746. And I direct. at-_ 
tention in the ’45 return to the amount shown 
under the net operating loss deduction of $42,403,- 
256.08, being the remainder of that big loss after 
portions of it had been taken up in the prior 
returns. 

The Clerk: The return for ’45 will be marked 
524 and the return for ’46, 52B. | 


(Return for 1945 and return for year 1946 
were marked 52A and 52B in evidence, leq 
spectively. ) > 

Mr. Adams: Now, your Honor, I desire to read 
a resolution of the Board of Directors of the West- 
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ern Pacific Railroad Corporation [1539] at a meet- 
ing held September 5, 1935, my purpose being to 
show the fact that the plaintiff corporation recom- 
mended the appointment of Mr. Schumacher as one 
of the two trustees. I will read the resolution. 

Mr. Phleger: Just a moment. We 

Mr. Adams: Just a moment; from page 927 of 
the record. 

The Court: You say you admit that? 

Mr. Phleger: We don’t think it is material, but 
we will admit the fact. 

Mr. Adams: May I read it? 

Mr. Phleger: We won’t agree to the admissibil- 
ity, but we will admit the fact. 

Mr. Adams: The fact being that the Board of 
Directors of the corporation on that date adopted 
a resolution as owner and holder of all the capital 
stock of the Western Pacific Railroad Company, 
recommending the appointment of Mr. Schumacher 
as one of the two trustees of the property of the 
Western Pacific Railroad Company, to be appointed 
at a hearing. 

Mr. Phleger: Yes. 

Mr. Adams: Very well, your Honor. 
Now, I desire to offer as Defendant’s 53 a photo- 
static copy of a letter of November 28, 1943, ad- 
dressed by A. R. Baldwin, then an officer of the 
Western Pacific Railroad Corporation in New 
York, to C. M. Levey, president of the Western 
Pacific Railroad Company. [1540] 

Mr. Clark: That is not ’48, is it? 
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Mr. Adams: 723. 

Mr. Clark: 1923? 

Mr. Adams: Yes, right. And I will read briefly 
from it: 

‘‘T am enclosing herewith two statements show- 
ing the taxable income as reported to the Commis- 
sioner of Internal Revenue by the Western Pacific 
Railroad Corporation on consolidated returns for 
the years 1921 and 1922, and propcosed allocation 
of the taxes to the various companies, the income 
of which is included in the returns. The total tax 
for 1921, $31,813.09, was originally paid by the 
Western Pacific Railroad Company; and of the tax 
for 1922, $114,929.64, three-quarters has been paid 
by the Western Pacific Railroad Corporation, which 
company will pay the remaining one-quarter, which 
will be due December 15, 1923. The method of allo- 
cation, vis., prorating the entire amount among the 
companies showing taxable income, is, so far as we 
are able to determine, the practice followed by 
other companies making consolidated returns.”’ 

Mr. Phleger: Object to that on the ground it is 
irrelevant, incompetent and immaterial. It is over 
20 years before the events here in litigation. 

Mr. Adams: Well, the. showing previously made 


being that the practice there described was since | 


continuously followed. [1541] 

The Court: Well, you have already in evidence 
an exhibit which factually shows the manner in 
which the returns were filed. What good does it do 
to put that letter in? 


od 
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Mr. Adams: Particularly because the author, 
who describes the arrangement, refers to it as being 
in accordance with the general practice among rail- 
roads. , 

Mr. Clark: Which has already been proved, 
your Honor. 

The Court: I don’t see the competency of that, 
either. 

Mr. Adams: I don’t want to argue it, your 
Honor. 

The Court: I think you have everything in the 
record that you need so far as the factual situation 
is concerned, in this very voluminous exhibit which 
gives all the facts as to what was done. I think this 
unnecessarily encumbers the record. I am inclined 
to be as liberal as is possible, but I think there is 
no need to put in a letter of 1923 in this litigation, 
because whatever is in evidence is admitted in evi- 
dence, and I am supposed to look at it, and so an 
alert lawyer is going to call attention to some con- 
spicuous phrase in some document in 1923 when 
this case gets up into the Circuit Court, the record 
will show now that in my opinion, it just doesn’t 
serve any useful purpose so far as the issues in this. 
case, and I will sustain the objection. 

The Clerk: Marked for identification, your 
Honor? , 

The Court: Oh, yes, of course. 


(Letter dated November 28, 1923, referred 
to above was then [1542] marked Defendant’s 
Exhibit 53 for identification only.) 
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Mr. Adams: Your Honor, I offer as Defend- 
ant’s Exhibit 54 a series of letters, and I will state 
the nature of the letters and my purpose in offering 
them. The nature of the letters is this: It is cor- 
respondence between counsel to the corporation and 
Mr. Curry, first as secretary and treasurer and later 
as president of the corporation, concerning stock- 
holders’ meetings. It is offered in response to Plain- 
tiff’s Exhibit 19, which is a schedule of the cor- 
poration’s stockholders’ meetings, 1935 through 
1948. It would not be offered at all were it not for 
the fact that that schedule is in the record now. 

The Court: That schedule merely lists the dates 
of stockholders’ meetings. 

Mr. Adams: The point of the schedule, as I un- 
derstand it, is to show that there were numerous 
meetings at which no quorum was present. The 
point of these letters is to show that in the letters 
consideration is given from time to time to the 


desirability of sending out proxies; the fact being — 


that with proxies entirely outside of the James 
holdings, a meeting could have been held. Those 
gentlemen, the corporation officers, and the counsel, 
considered the matter and decided against it. We 
think that if the plaintiff’s exhibit 19 is to stand in 


the record as indicative of anything, that we are | 


entitled to put in the responsive showing. 

The Court: You mean as to why the stockhold- 
ers’ meetings [1543] were not held? . 

Mr. Adams: Precisely. 

The Court: If that is the point of the corres- 
pondence, I think it would have bearing. 


—_ 
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Mr. Adams: It is offered for that purpose. 

The Court: Well, are you going to offer a lot 
of letters? What do they say? What do they talk 
about in those letters ? 

Mr. Adams: Well, take the first one, in order, 
which is addressed to counsel by the secretary and 
the treasurer of the corporation, and it asks: 

“fT should like to have your opinion as to how 
this year’s meeting should be handled. That is, will 
we pursue the same course as we did last year, 
sending out notices only, or should we proceed in 
the regular way? If we do the latter, it will entail 
considerable labor and expense, and it will be neces- 
sary on next Wednesday’s meeting of the Board to 
hame a proxy committee, approve form of proxy, 
and a proxy statement.” 

The Court: And what is the answer to that let- 
ter, or is that what you are 2 

Mr. Adams: Yes, that letter is April 23, 1940, 
counsel’s letter in reply—or August 23, rather, 
counsel’s letter in reply of August 28, of the same 
subject matter on the same question says: [1544] 

“Tt is our judgment that you should this year 
pursue the same course you pursued last year; that 
is, issue the notice in the usual form, but do not 
name a proxy committee or request proxies. 

The Court: Now what counsel was that? 

Mr. Adams: Mr. Nicodemus. 

The Court: Well, I don’t suppose that your op- 
ponents are going to object to this. 

Mr. Adams: It is offered only in response to 
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their showing about the stockholders’ meetings in 
the absence of quorums. 

The Court: And all the letters are Se the same 
line ? 

Mr. Adams: Yes, your Honor. 

The Court: Is there no objection ? 

Mr. Clark: We haven’t seen them. 

Mr. Phleger: JI have no objection. 

Mr. Adams: They are 700 to 714. 

Mr. Clark: If that is the only purpose, there is 
no objection. I don’t know what is in them. 

The Court: Well, Mr. Adams has stated the gist 
of them. I assume that is what they are offered for. 

Mr. Clark: Well, if that is the only purpose, 
there is certainly no objection. 

The Court: Well, do you want them marked as 
one exhibit? 

Mr. Adams: Yes, if your Honor please, Defend- 
ant’s 54, [1545] consisting of a document now 
marked Railroad Company Defendants’ 700, and 
those following, to 714 inclusive. 

(Railroad Company’s Exhibits 700 to 714 re- 
ferred to above were thereupon received in evi- 


dence and marked Defendant’s Exhibit No. 54.) 


Mr. Adams: Now I have a set of letters which 
I can identify for counsel as Railroad Defendant’s 
410, 411, 413, 414, 417—417 includes a lawyer’s 


memorandum—Interveners’ 224 and 228; and I will | 


state the nature of these letters. 


Plaintiffs put in the exhibit Plaintiff’s 45, which i 


is an opinion rendered by Mr. Polk to the corpora- 
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tion with respect of Delaware franchise tax. The 
interveners put in on the same subject Interveners’ 
Exhibits 5, 6, 7 and 8. We offer these documents, 
your Honor, which are dated in the years 1944 and 
1945, and are correspondence between Mr. Curry, 
or rather, by Mr. Curry and by Mr. Nicodemus, 
dealing with that subject matter in response to the 
apparent effort of our adversaries to show treat- 
ment of this subject by Mr. Polk. We offer these to 
show that the subject was dealt with between the 
corporation and its own counsel, Mr. Nicodemus, at 
the same time. 

The Court: Are counsel familiar with the cor- 
respondence ? 

Mr. Phleger: Yes. We have no objection to it 
at all. 

Mr. Clark: Limited to that purpose, we have no 
objection, your Honor. 

The Court: Very well. 

Mr. Adams: Defendants’ 55? 

The Clerk: Defendants’ 55. 


(Railroad Defendants’ Exhibits on deposi- 
tion 410, 411, 413, 414, 417, and Interveners’ 
Exhibit 224 and 228 were received in evidence - 
and marked Defendants’ Exhibit 55.) [1547] 


Mr. Adams: Now, your Honor, we make an of- 
fering in response to the issue suggested upon yes- 
terday’s examination, concerning whether or not the 
plaintiff corporation knew that it had a right to 
file a separate return. The document which I now 
offer consists of the following: Interveners’ 275, 
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4 letter from the General Auditor in San Francisco 
to Mr. Curry asking if it were the intention of the 
corporation to file a consolidated return 

Mr. Clark: For what year, please? 

Mr. Adams: I read you the date of the letter, 
didn’t 12 The date of the letter is February 8, 1941, 
and it is for the year 1940. Mr. Curry’s letter of 
February 10, ’41, stating: 

“T have given this matter careful thought and 
deliberation, and feel that in accordance with the 
provisions of Section 730(a), the most equitable 
arrangement would be for us to dispense with the 
filing of a consolidated return in this particular 


instance. ”’ | 

Interveners’ 279, a telegram of March 6, 1941, 
addressed by Mr. DeGraff to Mr. Curry: 

“Do you wish me to prepare tentative declared 
value excess profits tax returns for each of the com- 
panies?” | 

Mr. Curry’s telegram to Mr. DeGraff, Interven- 
ers’ 280—these are all deposition numbers—ot 
March 7, 1941, reading [1548] in part as follows: 

‘Bind in looking into matter our accountant, who 
resigned in February, misunderstood just what is 
required. Holding company will file consolidated re- 
turn as in previous years.” 

Tnterveners’? Exhibit 80, telegram from Mr. 
Curry to Mr. DeGraff of March 1, 1945, reading in 
part as follows: , 

“By March 15 we will file here tentative consoli-/ 
dated returns for corporation for entire year in- 


; 


| 
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cluding its subsidiaries, to May 1, and you will file 
in San Francisco tentative consolidated return of 
company and its subsidiaries from May 1 to end 
of year, and consolidated return of Western Realty 
and its subsidiary from May 1 to end of year. As 
you know, one-fourth estimated tax lability must 
be paid at that time. These tentative returns are 
not binding, so if, after further calculation, it is 
found more advantageous to file separate returns, 
we will do so before June 15.”’ 

The Court: What year is that? 

Mr. Adams: That is a telegram dated March 1, 
1945, and refers to the returns for the year 1944. 

I offer these documents as Defendants’ 56. 

Mr. Phleger: Your Honor, I don’t think these 
are material, but I do point out the fact that here 
is counsel dumping in a [1549] lot of exhibits like 
that. Mr. Curry was here on the stand, and he tes- 
tified that all these type of wires were prepared 
for his signature, and he just signed them. I think 
it is highly improper at this stage of the trial to 
start in dumping in letters and telegrams sent by 
witnesses who have appeared and testified on the 
very subject. This should have been brought in on 
cross-examination of Mr. Curry. 

Mr. Clark: Your Honor, I think Mr. Adams 
will concede that that last telegram he read from, 
with respect to the ’44 returns, was established on 
deposition to have been prepared by Miss Valouch 
under Mr. Polk’s advice. 

Mr. Adams: As to the latter, I don’t know, but 
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I am quite confident it was prepared by Miss 
Valouch. 

Mr. Clark: Yes, although signed by Mr. Curry. 

Mr. Adams: Well, Mr. Curry testified about all 
this practice. I have no-purpose to contradict Mr. 
Curry’s testimony in any respect, but what I do 
say is this, your Honor: The issue to which this 
response was directed was raised yesterday, pre- 
sented to us yesterday, when a point was made 
that there was some kind of a difference between 
advising that it was preferable to file consolidated 
returns from a tax standpoint and advising that 
you had a right to file separate returns. That is the 
reason these things come in. 

The Court: I. think the testimony is limited to 
just whether or not the witness Polk had given ad- 
vice, and there [1550] was some difficulty in gettmg 
that question squarely put and answered; but that 
was the extent of the examination on that subject, 
just as to whether or not he had made that state- 
ment to them. I do recall that the Court stated 
that that didn’t close the door to you to show that | 
there was an understanding on that subject on the | 
part of the parties. 

Mr. Adams: This is the current record that we | 
offer in writing, and in response to that question. — 

Mr. Clark: We have no objection to it, your | 
Honor. | 

Mr. Phleger: Well, it will be stipulated, will it, " 
that with respect to the last telegram, that it was _ 
written by Miss Valouch under the direction of Mr. 
Polk and signed by Mr. Curry ? 

Mr. Adams: Whatever the record shows; and 
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Mr. Curry’s deposition I will agree to. I have no 
recollection of any statement one way or the other 
relating to this particular telegram to Mr. Polk. 
If you have a recollection of that, please bring the 
record up, Mr. Phleger. We will agree on the depo- 
sition statement. 

Mr. Clark: Well, it will take some time for us 
to find that pinpoint in the Curry deposition. I may 
be able to find it within a very few minutes. 

The Court: Well, the correspondence may be 
admitted. I think the objection is not as to the 
admissibility, but really to the weight of these docu- 
ments. [1551] 

The Clerk: Exhibit 56. 


(Interveners’ Exhibits 275, 276, 279, 280, 80, 
on deposition, were received in evidence and 
marked Defendants’ Exhibit 56.) 


Mr. Adams: Now further with respect to the tax 
matters, and having reference among other things 
to the testimony of Mr. Cockburn on the reposition- 
ing of the loss of the Deep Creek Railroad Com- 
pany, and having reference also to the current 
record of the disposition of tax questions by Mr. 
Curry, I offer two letters, Railroad Exhibits 249 
and 255, each of these being from Mr. Curry to 
Mr. DeGraff, and to indicate what I have in mind, 
I will read briefly from one of them. 

Mr. Clark: Just a moment, please. 

Mr. Adams: The dates are July 14, 1942, and 
August 25, 1942. 

Are you ready ? 
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Mr. Clark: Just a moment. Yes. 

Mr. Adams: Exhibit 249 says, the second para- 
graph: 

‘With reference to the losses sustained account 
abandonment of Deep Creek Railroad, it has oc- 
curred to us that this loss might be considered by 
the Internal Revenue Bureau as a 1939 loss; in 
view of the fact that the Interstate Commerce 
Commission issued certificate permitting this aban- 
donment July 1, 1939.” [1552] 

And in 255, from the second paragraph: 

‘‘Byom the information contained in our records, 
it appears this loss should be charged off in 1939, as 
it is our understanding the Revenue Bureau has 
ruled such losses should be written off the year the 
securities have been ascertained as worthless. How- 
ever, due to the large amount involved, we would 
not want to take it out of 1940 unless we are cer- 
tain that there is no possible reason for keeping it 
in that year.’’ 

Mr. Phleger: I submit these are totally and 
wholly immaterial and irrelevant. They are written 
in 1942 about tax transactions in ’39. 

Mr. Clark: They are also the type of letter, your 
Honor, that Mr. Curry testified was prepared by 
Miss Valouch in each instance, regarding tax mat- 
ters, and he is not here to give us the benefit of that 
testimony, if there is any effect to be argued from 
that. | 
Mr. Adams: Your Honor, we have said before, | 
and I think it is a fair statement, that the current | 


written record at the time is the best evidence. I do | . 


h 
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not offer this in any wise as contradicting any tes- 
timony that Mr. Curry gave. I offer it as current 
evidence of the things that he dealt with at the 
time. 

Mr. Phieger: Well, then, it was certainly proper 
eross-examination [1553] of Mr. Curry; it is di- 
rected to showing that Mr. Curry, I suppose, was 
a very able tax man. 

Mr. Adams: No, no, that is not a proper state- 
ment. 

Mr. Phleger: Now, the appropriate time to have 
submitted this was when Mr. Curry was here. 

Mr. Adams: I won’t argue it further. 

The Court: Well, is there very much materiality 
to this? 

Mr. Adams: Your Honor has heard all the ma- 
terial that I consider significant. 

The Court: This is the last document? 

Mr. Adams: No, your Honor, I have two or 
three more. 

The Court: Well, I can’t see any particular ma- 
teriality to it, but what bothers me more is that 
counsel may feel that it is a subject that they might 
want to cover, and Mr. Curry is gone—or is he ~ 
still here? 

Mr. Phleger: J think he is leaving tonight or 
tomorrow morning: We wouldn’t counter it. It is 
wholly immaterial and irrelevant. That is the only 
point; it is just making a bigger record here, and 
we think it is wholly unnecessary. 

Mr. Adams: We haven’t caught up to the other 
party’s numbers yet. 
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The Court: Well, I understand from Mr. Adams 
that we are getting to the end of the nes so I 
think I will let it in. 

The Clerk: 57. [1554] 


(RR. Defendants’ Exhibits 249 and 255 were 
received in evidence and marked Defendants’ 
Exhibit 57.) 


Mr. Adams: Now, your Honor, I offer as De- 
fendants’ Exhibit 58 a document now marked Rail- 
road Defendant’s Exhibit 950, being a copy of a 
letter dated December 17, 1945, addressed by Mr. 
Elsey to Mr. Wood, or to Wood, Walker & Com- 
pany, 63 Wall Street, New York, and containing the 
following. The letter is written in answer to an in- 
quiry from that company. 


‘With respect to the stock of the Western Pa-— 


cific Railroad Company, I think that perhaps the 
best explanation is that contained im our 1944 an- 


nual report under the heading of ‘Taxes,’ which is — 


quoted below.’’ 

And then follows the complete quotation of the 
statement under the heading of ‘‘Taxes,’’ contained 
in the 1944 report. 

We offer this as evidence of notice to the director 


Willis Wood, who was one of the directors of the - 


plantiff corporation at the time of this letter, and 


in view of the fact, your Honor, that his deposition 


here read in evidence indicates that his recollection 
was not clear or definite with regard to this matter, 
and he had some recollection that he did not know 
about it long after the date of this letter. 


OO 
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Mr. Phleger: Your Honor, that is a letter to 
the statistical department of a firm of which Mr. 
Wood was a limited partner, and he has testified in 
his deposition, which has been introduced in evi- 
dence, that he had no notice and received no [1555] 
notice from it. 

The Court: This is a letter that went to what 
firm ? 

Mr. Adams: Mr. Willis Wood’s firm, he being a 
limited partner in that firm. You recall the testi- 
mony that he had been a partner in a variety of 
investment houses, and this is the latest one, Wood, 
Walker & Company, in which he is now a limited 
partner. The gentleman is some 77 or 78 years of 
age at this time. This is the gentleman who had 
been for a good many years a member of the official 
body of the New York stock exchange. 

I am just offering it to prove notice, your Honor, 
because these gentlemen’s recollection of what they 
knew about this, in this case, was quite obscure. 

The Court: Well, this elderly gentleman who 
was a limited partner in this firm in this period— 
I am now supposed to draw from this letter some 
evidence that he had notice? 

Mr. Adams: Certainly. What this letter proves 
is that the very document that would give him 
notice went to his company. It was available, and 
we think that it is material in showing that, re- 
gardless of the inference your Honor draws further 


from it 
The Court: Well, I will sustain the objection. 
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Mr. Adams: May it be marked, if your Honor 
please, for identification as Defendants’ Exhibit 58? 
The Court: Yes. [1556] 


(Letter dated September 17, 1945, Elsey to 
Wood, Walker & Company, was marked De- 
fendants’ Exhibit 58 for identification.) 


Mr. Adams: Now next, your Honor, I desire to 
offer Railroad Defendant’s Exhibits 795, 796 and 
797. These are, respectively, schedules as respeets 
Russell M. Van Kirk, deceased, of all purchases and 
sales of Western Pacific Railroad Corporation pre- 
ferred stock; J. S. Farlee & Company, confirmation 
of all purchases and sales of preferred stock to 
April 10, 1948; and J. 8S. Farlee & Company, con- 
firmation of purchases—wait. No, that is part of 
the same one. And Western Pacific Railroad Cor- 
poration preferred stock given by Russell M. Van 
Kirk to Mrs. Russell M. Van Kirk, and owned and 
held by her. These documents are offered, as were 
the similar schedules, with respect to the intervener _ : 
Offerman, to which your Honor sustained an ob- | 
jection. 

Mr. Clark: And to which we now object, your : 
Honor, upon the same ground, that it is incompe- | 
tent, irrelevant and immaterial. ; 

Mr. Adams: Now may I say, your Honor will 
recall at that time we had some argument, and I 
don’t want to repeat it at all, in which reference’ 
was made to the Comstock case, among other things. 
I have since looked at some eases with respect of 
a right of stockholders to intervene. That is what, 


f 
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these cases specifically are; they come up on mo- 
tion to intervene, and there is authority, specifically 
on the proposition that the [1557] courts may hear 
and consider the investment position, the date year 
of acquisition and all the factors that are covered 
in these schedules, because these schedules, as your 
Honor well knows, are designed to show how late 
these gentlemen in this company came into this cor- 
poration and at what prices. I offer the schedules 
without imposing duplicate argument upon the 
Court; but I do think we are entitled to them, as 
I did think at the time. 

Mr. Clark: We will object to them, your Honor, 
upon the ground it is incompetent, irrelevant and 
immaterial. 

The Court: I will make the same ruling as I 
did in connection with the other exhibit; 59 for 
identification. 

Mr. Adams: 59 for identification will consist of 
these three documents, your Honor. 

The Court: Very well. 


(Railroad Company’s Exhibits 795, 796 and 
797 on deposition were marked Defendants’ 
Exhibit 59 for identification. ) 


Mr. Adams: Now, your Honor, I offer the orm 
174 Revised, which is one of these monthly oper- 
ating results, and general statistics, printed papers 
of the Western Pacific Railroad Company for the 
month of November, 1943. This is offered for a very 
limited purpose; the plaintiffs put in Exhibit 74 
and 75 with regard to the 1943 income tax accruals, 
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and I don’t remember which of these exhibits it 1s, 
or both of them, but they contain estimates of the 
amount of accrued tax liability [1558] in the 
amount of about $8,250,000. Then the record shows 
that the accruals, as at the end of the year and 
before they were reversed, amounted to $7,000,000. 
So there is an unexplained gap of a million and 
a half dollars. To meet that unexplained gap be- 
tween those two papers, I offer this document, 
which shows that in November estimated back pay 
accrued on account of wage increase was entered 
in an amount of nearly a million dollars and had 
a corresponding effect on the tax accruals. That is 
the sole purpose, and if counsel will accept my 
statement, I needn’t offer the document. 

Mr. Phieger: I will accept the statement. 

Mr. Clark: Accepted. 


: 


Mr. Adams: Now, then, your Honor, I should | 
like to read from the minutes of a special meeting | 


of the board of directors of the plaintiff corpora- 


tion held at the residence of Mr. T. M. Schumacher ] 


in New York on Wednesday, August 13, 1947, and 
state the directors that were present at that meet- 


ing, who were: Mr. Curry, W. W. Hatton, F. C@ 


Nicodemus, Jr. A. Perry Osborn, T. M. Schu- 
macher, M. C. Valouch, and Willis D. Wood. 
Now, at the page marked 103 of the minute book, | 


of the minutes of that meeting, there appears the : 


following: 
‘The Board considered at length the question of 
withdrawing the offer of settlement in view of the 


i 
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fact that the Railroad Company refused to stipu- 
late a withdrawal of its technical defenses. [1559] 
After full consideration, it was the judgment of the 
Board that any withdrawal of the offer of settle- 
ment would be prejudicial to this corporation and 
its stockholders.’’ 

I think counsel will agree with my further state- 
ment that the minutes of the meeting also contain 
a copy of the stipulation which was thereafter exe- 
cuted, and of counsel’s opinion with regard to that 
stipulation. 

Mr. Phleger: I object to it as incompetent, ir- 
relevant and immaterial. It took place long after 
this suit was filed. 

Mr. MacKinnon: The competency is conceded of 
all these documents. 

Mr. Phleger: Yes, you are quite right. There is 
no objection on the ground of competency, but it 
is irrelevant and immaterial. 

Mr. Adams: The relevance of the portion I 
read, your Honor, is this—it is relevant on two 
grounds and in two respects: In one respect, it 
shows certainly that this independent board of di- 
rectors seriously considered a refusal to go along | 
With the then pending offer of settlement. It is a 
curious coincidence that it happened that that was 
the date that the Commissioner acceped it, but this 
board didn’t know that when it took this action. 

Mr. Clark: Didn’t know that? 

Mr. Adams: It couldn’t possibly be known until 
the [1560] second day. 
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Mr. Clark: Because the second Krigbaum letter, 
of course, was known. 

Mr. Adams: Counsel of course can make his 
argument when his time comes, and i should not, 
perhaps, be arguing, but I was asked to reply to a 
statement with regard to the relevance of the offer 
IT have just made, and I have stated one ground 
_ of relevance. 

Now, another ground of relevance is this, your 
Honor: This is significant of the nature of the claim 
that is presented here to your Honor. It is signifi- 
cant that here, even at that date, with a settlement 
available that everyone knew was a very fine set- 
tlement to this transaction, these gentlemen, who 
hadn’t a dime in the interest, only a claim in litiga- 
tion, seriously gave consideration to throwing that 


settlement overboard unless the defendant corpora- | 


tion would waive the defense of the bar of reor- | 


ganization. 

Now, we think that is significant in this case, and 
we offer the material I have just read in support 
of that. 

The Court: Well, what is the significance of it? 
You say you think it 1s significant ? 

Mr. Adams: It is significant of the nature of the 
equity that is brougth before your Honor, that is 
in fact predicated upon a force position. 

The Court: You mean that the Court should. 


consider against [1561] the plaintiffs the fact that 


they were rather forceful about asserting their 
point ? 


: 
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Mr. Adams: Oh, no, your Honor; the thing they 
considered doing is the thing that, in my judgment, 
is indefensible. 

The Court: Well, sometimes litigants, with re- 
sourceful attorneys, are very successful in holding 
a heavy cudgel over the heads of their opponents, 
if they want to get some result out of it. What has 
that got to do with the essential merits of this? It 
1s Just a little atmosphere to the thing that you don’t 
like, because you think they were too tough about 
it. But that hasn’t anything to do with the merits 
of the controversy itself. I don’t see that it has any 
relevance in the matter. 

Mr. Adams: Well, it certainly is material, is it 
not, your Honor, to establish the fact of the inde- 
pendence of this board of directors, it being still 
suggested that they were dominated and controlled 2 

The Court: Well, at that time counsel were here 
on both sides of the case in my court, presenting 
these very stipulations for approval, and for an 
order of court; so they were dealing then at arm’s 
length. There wasn’t any question about that. They 
were in here in court. 

Mr. Adams: That is right. 

Mr. Clark: In fact, the interveners came in and 
asked for an injunction on this very thing. [1562] 

The Court: I will sustain the objection to the 
relevancy. 

Mr. Adams: Very well, your Honor. I need not 
offer the document, since the offer I read was all 
the offer I intended to make. 
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Now, I have one further document. So I hope 
that is successful. The document 1s Railroad Com- 
pany Defendant’s Exhibit 120, and is a copy of the 
by-laws of the plaintiff corporation as amended to 
July 28, 1942; and being at the time it was pro- 
duced, wpon the taking of the depositions, the latest 
amendment. These by-laws describe the functions of 
the various officers, to which Mr. Curry has had 
reference from time to time in the course of his 
testimony. 

The Court: Any objection to the by-laws of the 
corporation ? 

Mr. Phleger: No. 

Mr. Clark: None from us, your Honor. 

The Clerk: No. 60. — : 


(Railroad Company Defendant’s Exhibit 120, 


corporation by-laws, was received in evidence | 


and marked Defendants’ Exhibit 60.) 
& % % 


Mr. Matthew: If the Court please, it will take | 
but a moment. I just want to suggest a stipulation . 


that the final [1563] order of March 28, 1946, in 


eae | 
the reorganization proceeding was served upon all 


parties to the reorganization proceeding as well as~ 


counsel, and the publication was also made in ac- 
cordance with the terms of the order. That appears 
in the record. | 
Mr. Phleger: Subject to check, that is all right. 
Isn’% that recited in the final order itself, that 
notice was given? 
Mr. Matthew: Oh, yes, as far as that 1s con- 
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cerned. I am talking about service of the final order 
itself. There is ample evidence—it. also appears that 
the notice of the hearing upon the petition was like- 
wise given in regular course, but I simply want to 
establish the fact that the final order was served in 
the regular course. 

Mr. Phleger: If you say that it was, we will 
agree that it was. 

Mr. Matthew: I think we need no stipulation to 
further orders because counsel will agree that they 
were received in regular course. 

Mr. Adams: We rest. 

Mr. MacKinnon: The defendant Western Realty 
Company rests, your Honor. 


(Defendants rest.) 


Mr. Phleger: The plaintiff will now offer in evi- 
dence as Plaintiff’s Exhibit 81 the Federal corpora- 
tion income and declared value excess profits tax 
return of the defendant [1564] railroad and affili- 
ated companies for the calendar year 1945, and as 
81-B the excess profits tax return for the same year, 
1945, and as Plaintiff’s next exhibit, 82, the cor- 
poration income tax return of the Western Pacific 
Railroad Company and affiliated companies for the 
calendar year 1946; and as the next exhibit, the cor- 
poration income tax return for the Western Pacific 
Railroad Company and affiliated companies for the 
calendar year 1947. 


(The documents referred to were marked re- 
spectively Plaintiff’s Exhibits 81-A, 81-B, and 
j™ 82 and 83.) 


% * % 
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The Court: Very well. 

Mr. Phleger: The plaintiff rests. 

Mr. Clark: Your Honor, we have only one for- 
mal matter [1565] on the part of the interveners, 
and that is according to the record at page 716 I 
did not get the concession which was agreed on 
substantially on pre-trial relative to the stock hold- 
ings and dates of acquisition of the intervening 
stockholders. The stipulation I asked for appears at 
page 716. The record does not indicate that anyone 
responded except Mr. Adams, who had some quali- — 
fication of it, so I will now ask for the agreement 
and the concession I asked for, namely, that the 
intervener Henry Offerman now owns 4,080 shares — 
of the preferred stock of the plaintiff corporation; | 
that he held 3,903 shares at the time the deposition | 
in this case was taken, and has been a stockholder | 
of the plaintiff since July 7, 1942; that the inter- 
vener J. S. Farlee & Company, Inc., is now the) 
owner of 10,000 shares of preferred stock of the 
plantiff corporation, and at the time of the deposi- 
tions—this is in answer to Mr. Adams’ suggestion 
at the time I first asked for this concession—Farlee 
owned 9,320 shares and had been a stockholder since 
January 7, 1944; and that Meredith H. Metzger, 
formerly Meredith H. Van Kirk, who was substi- 
tuted for her deceased husband by order of this 
Court on January 28, 1949, is the owner of 11,389 
shares of the preferred stock of the plaintiff, 8,200 
shares of which were distributed to her from the 
estate of her deceased husband, and that he had 
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been a stockholder, that is, Russell M. Van Kirk, 
of the plaintiff corporation since February 23, 1944. 
Now, may I have that concession from you, Mr. 
Phleger? [1566] 

Mr. Phleger: Yes. 

Myr. Clark: And Mr. MacKinnon ? 

Mr. MacKinnon: I am looking for the pre-trial 
minutes because I do not remember what was said. 
May I see the transcript? I will abide by whatever 
I agreed to abide by. 

Mr. Clark: We offered a stipulation, if your 
Honor please, at the pre-trial, a written stipulation 
in which these figures and dates appear. The stipu- 
lation contained some other matters, it having been 
incorporated between Mr. Phleger’s office and mine 
in the one stipulation, and with respect to this 
stockholders’ matters, Mr. MacKinnon and Mr. 
Adams said that they would take at the trial our 
statement as to the amount of stock that was held 
and the dates of acquisition. They have had access 
to the certificates and opportunity to examine them 
on deposition. There is no question about the fact 
at all. 

Mr. Adams: Your Honor, as I believe I stated | 
at the pre-trial—and I am speaking from mem- 
ory—I accept Mr. Clark’s statement with regard 
to the present ownership of the number of shares 
held, but as I believe I further stated at the pre- 
trial, no concession on my part or agreement which 
I have made for. the substitution of Mrs. Metzger, 
formerly Mrs. VanKirk, as a party is to relieve 
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her from the defenses good as against her husband. 
That was the understanding. On that understanding 
I will accept My. Clark’s statement with regard to 
the number of shares of stock held by each of the 
interveners whose names he [1567] has called off. 

Mr. Clark: And the dates of acquisition, Mr. 
Adams? And the dates I gave for the original 
acquisition ? 

Myr. Adams: I think they are correct, and I as- 
sume they check with the schedule. 

My. Clark: They do, and I checked them. 

Mr. MacKinnon: , I will accept whatever I agreed 
to on pre-trial, your Honor. I have tried but I can- 
not find what I agreed to. Nobody has the minutes. 
I am not questioning their stockholdings. 

The Court: Let us end it. Will you stipulate 
that you will accept Mr. Clark’s statement subject 
to check? 

Mr. MacKinnon: Certainly, subject to check. 

The Court: If we do not hear from you to the 
contrary, you have agreed to it. 

Mr. MacKinnon: Absolutely. 

Mr. Clark: The interveners rest, your Honor. 

Mr. MacKinnon: At this time I make a motion, 
as I made a motion at the end of the interveners’ 
ease, to dismiss the complaint and I am prepared 
to argue it at length or to save your Honor’s bur- 


den of hearing it, whichever you desire, because I — 


think the interveners have failed completely in 


making any case here, and I say that particularly — 


in view of the reckless charges—the reckless 


' 
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charges—and I am using the word advisedly, of 
these interveners with respect to Mr. Coulson, the 
James [1568] Foundation of New York, because 
there isn’t an iota of evidence of conspiracy which 
they charge in their complaint. There is not an iota 
of evidence that the James Foundation of New 
York dominated or controlled this picture. There 
is not an iota of evidence that Col. Coulson domi- 
nated or controlled the stock situation for his bene- 
fit or for the benefit of the James Foundation. 
Those charges are reckless charges. 

The Court: Mr. MacKinnon, you have made the 
motion. I wonder whether you cannot reserve your 
argument until we have some discussion and deter- 
mine generally how this case is going to be sub- 
mitted. 

Mr. MacKinnon: Whatever you please, your 
Honor. 

The Court: Do you gentlemen want to brief this 
case? I suppose you do. Or do you want to argue 
it, too? [1569] 


* * % 
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Claim 
To Be Filed With the Collector Where Assessment 
Was Made or Tax Paid 


The Collector will indicate in the block below the 
kind of claim filed, and fill in the certificate on the 
reverse side. 

[X] Refund of Tax Iegally Collected. 

[_] Refund of Amount Paid for Stamps Unused, 

in Error or Excess. 

[ |] Abatement of Tax Assessed (not applicable to 

estate or income taxes). 


State of New York 
County of New York—ss. 


Name of taxpayer or purchaser of stamps, Western | 
Pacific Railroad Corporation. | 
Business address: 37 Wall Street, New York 5, 

New York. 


The deponent, being duly sworn according to law, — 
deposes and says that this statement is made on be- © 
half of the taxpayer named, and that the facts given 
below are true and complete: : 


1. District in which return (Gif any) was filed © 
2d N. Y. 

2. Period (if for income tax, make separate form 
for each taxable year) from January 1, 1942, 
to December 31, 1942. 
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3. Character of assessment or tax, Corporation 
income and declared value excess profits tax. 

4. Amount of assessment, $4,201,821.54; dates of 
payment 3/15—6/15—9/14—12/15/43. 

5. Date stamps were purchased from the Goy- 
eIm@ent...... 

6. Amount to be refunded, $4,201,821.54. 

7. Amount to be abated (not applicable to in- 
Come Or estate taxes) ...... 

8. The time within which this claim may be 
legally filed expires, under Section 322(b) (1) 
of the Internal Revenue Code, on March 15, 
1946. 


The deponent verily believes that this claim 
should be allowed for the following reasons: 


(See statement attached.) 


WESTERN PACIFIC RAIL- 
ROAD CORPORATION, 


/s/ M. J..CURRY, 
President. 


Sworn to and subscribed before me this 9th day 
of March, 1945. 
MARY C. VALOUCH, 
Notary Public, Westchester 
County. 
Collector’s Stamp. 


[Stamped]: Received Collector of Internal Reve- 
nue, 2nd Dist. of New York, Mar. 9, 1945. 


1656 Western Pacific R.R. Corp., et al., vs. 


Western Pacific Railroad Corporation 
Year 1942 


Statement Accompanying Claim for Refund 


The taxpayer is entitled, under the provisions of 
Section 23(s) of the Internal Revenue Code, to a 
net operating loss deduction in the amount of $55,- 
093,108.70, computed in accordance with the provi- 
sions of Section 122 of the Code. Said net operating 
loss deduction is the amount of the reported net 
operating loss for the year 1943, which, in accord- 
ance with the provisions of Section 122, is a net 
operating loss carry-back for years beginning after 
December 31, 1940. 

The details of the facts producing the net oper- 
ating loss, the net operating loss carry-back and the 
net operating loss deduction are shown in full on 
the Federal tax return filed by the taxpayer for 
the calendar year 1943, which said return and its _ 
supporting schedules by this reference are made a | 
part of this claim for refund. 

The taxpayer requests the right, at the time this 
claim is reached for consideration, to file any fur- 
ther additional evidence deemed appropriate in the 
consideration of this claim, and it is further re-_ 
spectfully requested that before action is taken with — 
respect thereto, an opportunity for hearing be 
granted the taxpayer. | 

Wherefore, the taxpayer alleges that it is entitled — 
under the provisions of Section 23(s) of the Code 
to a net operating loss deduction in the above-stated » 
amount computed under the provisions of Section 


' 
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122(¢c) of the Code; that by reason thereof, there 
is no taxable net income for the year 1942; and 
that the tax paid for said year in the amount of 
$4,201,821.54 constitutes an overpayment, claim for 
the refund of which, together with interest as pro- 
vided by law, is hereby made. 


[Endorsed]: Filed Feb. 1, 1949. 
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In the District Court of the United States, for the 
Northern District of California, Southern 
Division 

No. 265080 


THE WESTERN PACIFIC RAILROAD COR- 
PORATION, 
Plaintiff, 
vs. 


THE WESTERN PACIFIC RAILROAD COM- 
PANY, SACRAMENTO NORTHERN RAIL- 
WAY, TIDEWATER SOUTHERN RAIL- 
WAY, DEEP CREEK RAILROAD COM- 
PANY, THE WESTERN REALTY COM- 
PANY, THE STANDARD REALTY AND 
DEVELOPMENT COMPANY and DELT 
FINANCE CO., LTD., | 

Defendants. 


RUSSELL M. VAN KIRK, HENRY OFFER- _ 
MAN and J. 8. FARLEE & CO., INC., a Cor- 
poration, 

Interveners. 


STIPULATION AND AGREEMENT BE- 

TWEEN PLAINTIFF AND DEFENDANTS 

RELATING TO AGREEMENT WITH THE 
BUREAU OF INTERNAL REVENUE 


1. The Bureau of Internal Revenue has accepted 
a proposal for the settlement of corporation income 
and excess profits tax liability on behalf of the 
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Plaintiff’s Exhibit No. 7—(Continued) 
parties hereto, copies of which said proposal and 
acceptance are annexed hereto marked Exhibit A. 


2. It is stipulated and agreed as follows: 

(a) That the approval and acceptance of such 
settlement by the plaintiff and the defendants shall 
be without prejudice to the interests, claims or de- 
fenses asserted by the parties hereto, respectively, 
in the subject matter of this action and without 
prejudice to the position of the said parties inter se 
with respect thereto, and that all the interests and 
claims asserted by the said parties are to be deter- 
mined with relation to, and as limited to, the net 
amount of alleged tax saving involved in this action 
as diminished by the settlement. 

(b) More particularly, the claim for refund of 
taxes paid for the year 1942 shall not be deemed 
to have been abandoned by said settlement, but on 
the contrary said refund claim shall be deemed to 
have been diminished in the proportion in which 
the aggregate of -the tax savings involved in this 
action shall have been diminished by the settlement, 
and as so diminished to have been allowed, paid to 
the plaintiff as the agent for the affiliated group - 
designated in Regulations 104 and 110, and by the 
plaintiff paid into court, and the tax savings for 
the year 1943 and for the first four months of 1944 
shall be deemed to have been diminished in like 
proportion. Nothing herein contained shall obligate 
any party hereto to make any deposit or payment 
into court. 

(c) By acquiescence in such settlement none of 
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the parties hereto waives any of its interests, claims 
or defenses in the above-entitled action, as against 
any other party, but all such interests, claims and 
defenses shall relate to the amount of tax savings 
as diminished by said settlement, and all parties 
stipulate and agree that the aggregate amount of 
the tax savings involved in or claimed in said ac- 
tion has been diminished by said settlement by the 
amount of $4,201,821.54. 

(d) Nothing herein contained shall be deemed 
to be or constitute, a recognition or admission on 
the part of any party of the validity, merit or 
equity of the claims of any other party to said tax 
savings as reduced, or to any part thereof, or a 
waiver, surrender, or relinquishment in any man- 
ner or to any extent of the defenses or any thereof 
of any party to the claims of any other party in 
and to such tax savings, as reduced. 

(e) In the event the said tax liabilities of che 
parties hereto shall not be finally settled in accord- 
ance with said agreement with the Bureau of In- 
ternal Revenue, this stipulation shall be of no force 


or effect whatsoever, and all the parties shall be © 
released herefrom with like effect as if this stipula- — 


tion had never been made. 
Dated September 3, 1947. 


/s/ LEROY R. GOODRICH, 
/s/ F.C. NICODEMUS, JR., 


Attorneys for Plaintiff, The Western Pacific Rail- 
road Corporation. 
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ALLAN P. MATTHEW, 
JAMES D. ADAMS, 
ROBERT L. LIPMAN, 
BURNHAM ENERSEN, 


McCUTCHEN, THOMAS, 
MATTHEW, GRIFFITHS & 
GREENE, 


Attorneys for Defendants, The Western Pacific 
Railroad Company, Sacramento Northern Rail- 
way, Tidewater Southern Railway Company, 
Delta Finance Co., Ltd., and Standard Realty 
and Development Company. 


PILLSBURY, MADISON & 
SUTRO, 
FELIX T. SMITH. 


EVERETT A. MATHEWS, 
WHITMAN, RANSOM, 
COULSON & GOETZ. 


By EVERETT A. MATHEWS, 
Attorneys for Defendant The 
Western Realty Company. 
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EXHIBIT A 


Whitman, Ransom, Coulson & Goetz 
40 Wall Street, New York 5, N. Y. 


February 11, 1947 
(Copy) 
The Honorable Joseph D. Nunan, Jr., 
Commissioner of Internal Revenue 
Washington, D. C. 


Attention: Mr. Frank Eddingfield 


Re: The Western Pacific Railroad Corporation and 
Affiliated Corporations 


1942, 1943 and 1944 Federal Income Taxes 


Dear Sir: 

The Western Pacific Railroad Corporation and 
its affiliated subsidiaries filed consolidated returns | 
for the calendar years 1942 and 1943 and the said 
Western Pacific Railroad Corporation filed a con- 
solidated return for the calendar year 1944 includ- — 
ing therein its said subsidiaries for the period from 
January 1, 1944, to April 30, 1944, during which 
period affiliation existed. — 

On the said return for 1942 a consolidated tax 
liability of $4,201,821.54 was reported and duly as- 
sessed and paid. On the said return for 1943 there 
was reported a net loss and no taxable income. On 
the said return for 1944, based on a carryover of 
the unused 1943 net loss, there was reported no tax- 
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able income and no tax liability. A claim for refund 
of the tax so paid for 1942, based on a earryback 
of the said 1943 net loss, was filed and is now pend- 
ing in your office. 

The taxpayer on behalf of itself and its aforesaid 
affiliated subsidiaries hereby offers to settle and de- 
termine the tax liabilities of the said corporations 
for the said taxable years 1942, 1943 and 1944 in 
the amounts shown on the returns filed as aforesaid. 
This proposal of settlement does not relate to or 
affect the tax liability of the said subsidiaries from 
and after April 30, 1944, when their affiliated status 
with The Western Pacific Railroad Corporation 
was terminated. The within proposal is made with- 
out prejudice to any rights or claims of the parties, 
if the proposal is not accepted by you. 

As part of this proposal The Western Pacific 
Railroad Corporation, on behalf of itself and its 
aforesaid affiliated subsidiaries agrees that, if this 
proposal is accepted, it will consent to a rejection 
of the said claim for refund of the 1942 taxes and 
further agrees not to sue upon said claim or file 
other or further claims in respect of 1942 taxes on - 
any ground whatsoever. It is further agreed by the 
said The Western Pacific Railroad Corporation on 
behalf of itself and its aforesaid affiliated subsidi- 
aries that if this proposal is accepted it will execute 
or procure the execution of any other or further 
agreements or assurances requested by the Commis- 
sioner of Internal Revenue for the purpose of ef- 
-fectuating the settlement. 
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Authority for the submission of the within pro- 
posal of settlement by the undersigned is contained 
in a Power of Attorney heretofore filed in your 
office. 
Respectfully, 


THE WESTERN PACIFIC 
RAILROAD CORPORATION, 


JAMES K. POLK, 
Attorney-in-Fact. 


EXHIBIT C 


Treasury Department 
Washington 25 
Aug. 13, 1947 


The Western Pacific Railroad Corporation 
‘and Affiliated Companies 


c/o Mr. James K. Polk 
40 Wall Street 
New York 5, New York 


In re: Years—1942, 1943 and 1944 


Gentlemen : | 
Reference is made to your letter dated February 
11, 1947, regarding the examination of income and 
profits tax returns for the years indicated above. 
You are advised that all the administrative action 
in connection therewith, based upon the record sup- 


plied this office by the internal revenue agent in — 
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charge, has been completed and the returns placed 
in the closed files. 

Very truly yours, 
/s/ H. I. McCLARNEY, 
Deputy Commissioner. 


EXHIBIT D 


Treasury Department 
Washington 25 
Aug. 26, 1947 
The Western Pacific Railroad Corp. 
e/o Mr. J. K. Polk 
40 Wall Street 
New York 5, New York 


In re: Claims for refund of $4,201,821.54 
_ $7,454.73 and $161,449.48 for the year 
1942 | 
Gentlemen: 

In accordance with the provisions of section 
3772(a)(2) of the Internal Revenue Code, this 
notice of disallowance in full of your claim or 
claims is hereby given by registered mail. 

By direction of the Commissioner: 

Very truly yours, 
/s/ HK. I. McLARNEY, 
Deputy Commissioner. 


[Endorsed]: Filed Sept. 5, 1947. 


[Endorsed]: Filed Feb, 1, 1949. (Plaintiff’s Ex- 
hibit No. 7.) 
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In the Southern Division of the United States Dis- 
trict Court for the Northern District of Cali- 
fornia 

No. 26591-S 


In the Matter of 


THE WESTERN PACIFIC RAILROAD COM- 
PANY, 
Debtor. 


ORDER APPROVING 
PLAN OF REORGANIZATION FOR DEBTOR 


These proceedings coming on for hearing on the 
modified plan of reorganization for the Debtor, 
approved by the Interstate Commerce Commission 
in its Report and Order entered June 21, 1939, and 
certified to this Court by said Commission on Sep- 
tember 28, 1939, together with a transcript of the 
proceedings before said Commission and a copy of 


its said Report and Order approving said modified — 
plan, and the Court having considered the entire © 


record in these proceedings, including the transcript 
of the proceedings before said Commission certified 
to this Court and the evidence adduced and argu- 
ments presented at the hearing before this Court 
on Januray 22 to 25, 1940, and the Court having 
heretofore on August 15, 1940, filed its opinion 
herein, 


} 
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The Court Finds: 


1. The findings of fact made by the Interstate 
Commerce Commission in its Original Report of 
October 10, 1938, as modified by its Supplemental 
Report of June 21, 1939, are supported by the evi- 
dence, and as supplemented by the stipulation of 
the parties filed herein on December 20, 1939, are 
adopted as findings by this Court. 


2. The Plan of Reorganization, approved by the 
Report and Order of the Interstate Commerce Com- 
mission of June 21, 1939: 

(a) Includes provisions modifying and al- 
tering the rights of creditors of the Debtor; 

(b) Provides for fixed charges (including 
fixed interest on funded debt, interest on un- 
funded debt, amortization of discount on 
funded debt, and rent for leased railroads) in 
such an amount that, after due consideration 
of the probable prospective earnings of the 
property, in light of its earnings experience 
and all other relevant facts, there should be 
adequate coverage of such fixed charges by the - 
probable earnings available for the payment 
thereof ; 

(c) Provides adequate means for the execu- 
tion of the Plan; and 

(d) In all other respects complies with the 
provisions of Subsection (b) of Section 77. 
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3. Said Plan of Reorganization. 

(a) Is fair and equitable; 

(b) Affords due recognition to mn rights 
of each class of creditors and stockholders; 

(c) Does not discriminate unfairly in favor 
of any class of creditors or stockholders; 

(d) Will conform to the requirements of 
the law of the land regarding the participation 
of the various classes of creditors and stock- 
holders; and . 

(e) Provides for payment of all costs of 
administration and all other allowances made 
or to be made by.this Court. 


4. By order entered August 15, 1940, this Court 
fixed the amount to be paid by the Debtor, or any 
corporation acquiring its assets, for fees and ex- 
penses incident to the reorganization through Octo- 
ber 31, 1939. Said amounts are reasonable and 
within maximum limits heretofore fixed by the 
Interstate Commerce Commission and said order 
constitutes full disclosure of the approximate 
amounts to be paid by the Debtor, or such other 


corporation, for such fees and expenses so far as_ 


they could be ascertained at the date of said hear- 


ing before this Court on January 22 to 25, 1940. 


Such additional amount as may be required to be 
paid by the Debtor or such other corporation for 


services performed and expenses incurred (includ-— 
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ing reasonable attorneys’ fees) after October 31, 
1939, in connection with the proceeding and plan 
of reorganization, and in connection with the carry- 
out of said plan, if the same is finally confirmed, 
eannot be ascertained at this time, but such amounts 
will be subject to the approval of this Court within 
maximum limits hereinafter to be fixed by the Inter- 
state Commerce Commission. 


dD. By order entered August 20, 1935, this Court 
divided the creditors and stockholders of the Debtor 
into classes and the classes of creditors hereinafter 
referred to are those fixed by said order. 


Wherefore, It Is Ordered: 


First: The objections to the Plan of Reorganiza- 
tion approved by the Report and Order of the 
Interstate Commerce Commission of June 21, 1939, 
and the claims for equitable treatment heretofore 
filed herein by or on behalf of the Debtor, the In- 
stitutional Bondholders Committee, the Trustee 
under the Debtor’s General and Refunding Mort- 
gage, A. C. James Co., Reconstruction Finance ~ 
Corporation, The Railroad Credit Corporation, The 
Western Pacific Railroad Corporation and The 
Western Realty Company are hereby severally over- 
/ ruled and denied. 


_ Second: Said Plan of Reorganization is hereby 
in all respects approved. 


i Third: The findings made by the Interstate 
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Commerce Commission that the interests of the fol- 
lowing classes of creditors: 


(a) The Debtor’s equipment obligations to 
be assumed by the Reorganized Company, being 
classes 6, 7, 8 and 9; 

(b) Claims against the Debtor entitled to 
priority over any mortgage of the Debtor, cur- 
rent liabilities and obligations incurred by the 
Trustees of the Debtor during this reorganiza- 
tion proceeding, and expenses of reorganiza- 
tion allowed by this Court within the maximum 
limits fixed by the Interstate Commerce Com- 
mission, which shall be paid in cash or assumed 
by the Reorganized Company, and which are 
unclassified ; 

(c) Executory contracts of the Debtor 
which have been affirmed or have not been dis- 
affirmed by the [Trustees of the Debtor and not 
terminating prior to the conclusion of this re- 
organization proceeding which are to be as- 
sumed by the Reorganized Company and which — 
are unclassified ; 

(d) Executory contracts made by the Trus- 
tees of the Debtor with the approval of this 
Court which by their terms do not terminate 
at or prior to the conclusion of this reorganiza- 
tion proceeding, which are to be assumed by the’ 
Reorganized Company, and which are un-! 
classified; and 

(e) All taxes levied, assessed or acc 
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against the Debtor or its property or against 
any subsidiary and remaining unpaid at the 
date of the confirmation of the plan, which are 
to be assumed and paid by the Reorganized 
Company with the same relative priority that 
they now have with respect to other obligations 
of the Debtor; 


will not be adversely and materially affected by 
said Plan of Reorganization is hereby affirmed, and 
said Plan of Reorganization shall not be submitted 
to any of such classes for acceptance or rejection. 


Fourth: The findings of the Interstate Com- 
merce Commission that, at the time of the finding, 
the interests of unsecured creditors of the Debtor 
and the equity of the holders of the Debtor’s Pre- 
ferred Stock and the Debtor’s Common Stock have 
no value, and that the holders of such unsecured 
claims and such shareholders are not entitled to 
participate in the. distribution of new capital se- 
‘eurities or other assets of the Debtor under said 
. Plan of Reorganization is hereby affirmed, and said 
'Plan of Reorganization shall not be submitted to - 
‘said unsecured creditors or shareholders for aecept- 
ance or rejection. 


Fifth: The only classes of creditors to whom 
‘said Plan of Reorganization shall be submitted for 
‘acceptance or rejection are: 


i (a) Class (1)—holders of claims evidenced 


ae by The Western Pacifie Railroad Company 
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First Mortgage 5% Bonds due March 1, 1946, 
issued under the First Mortgage of The West- 
ern Pacific Railroad Company dated June 26, 
1916, and the interest coupons epeetep 
thereto ; 

(b) Class (3)—Debtor’s secured promissory 
notes issued to A. C. James Co., dated March 
28, 1932, and May 31, 1932, respectively, bear- 
ing interest at the rate of 5% per annum and 
due March 28, 1935, and May 31, 1935 (respec- 
tively, together with the accrued and unpaid 
interest thereon ; | 

(c) Class (4)—Debtor’s secured promissory 
notes to Reconstruction Finance Corporation, | 
dated March 1, 1932, June 29, 1932, August ], | 
1932, August 30, 1932, and March 25, 1933, rel 
spectively bearing interest at the rate of 6% : 
per annum, and due March 1, 1935, June 29, 
1935, August 1, 1935, August 30, 1935, and 
March 25, 1936, respectively, together with ac- 
erued and unpaid interest thereon: 

(d) Class (5)—Debtor’s secured promissory 
notes to The Railroad Credit Corporation, 
dated June 29, 1932, and March 25, 1933, re-) 
spectively, bearing interest at the rate provided 
for in the Marshalling and Distributing Plan, 
1931, of The Railroad Credit Corporation, each 
note payable on demand, together with accrued 
and unpaid interest thereon. 
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Sixth: TT. M. Schumacher and Sidney M. Ehr- 
man, ‘Trustees of the Debtor, be, and they are hereby 
directed to send a certified copy of this Order and 
a certified copy of the opinion of this Court filed 
herein on August 15, 1940, to the Interstate Com- 
merce Commission for use in submitting said Plan 
of Reorganization hereby approved to the holders 
of said claims and interests found to be entitled to 
vote thereon. 


Dated: August 15, 1940. 
A. F. ST. SURE, 
United States District Judge. 


[Endorsed]: Filed Feb. 1, 1949. 
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In the District Court of the United States for the 
Northern District of California, Southern 
Division 

No. 26591-S 


In Proceedings for the Reorganization of a Railroad 


In the Matter of 


THE WESTERN PACIFIC RAILROAD COM- 
PANY, 
Debtor. 


ORDER CONFIRMING PLAN 
OF REORGANIZATION 


These proceedings coming on for further hearing 
pursuant to the order of this Court entered herein 
on September 22, 1948, and upon the notice pro- 
vided to be given by said order, for the purpose of 
determining whether or not the plan of reorganiza- 
tion heretofore approved by the order of this Court 
entered herein on August 15, 1940, shall be con- 
firmed, and this Court having considered the record 
in these proceedings and having heard all parties 
in interest desiring to be heard in support of or in 
opposition to the confirmation of said plan of re-. 
organization and being fully advised in the prem- 
ises, 


The Court Finds: 


1. Due notice of said hearing has been given 
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in accordance with said order of this Court entered 
herein on September 22, 1943. 


2. This Court has jurisdiction of the subject 
matter of these proceedings and of all of the parties 
in interest. 


3. On July 15, 1943, in conformity with sub- 
section (e) of Section 77 of the Bankruptcy Act, 
as amended, said plan of reorganization was duly 
submitted by the Interstate Commerce Commission 
for acceptance or rejection to the creditors of 
Classes 1, 3,4 and 5. In view of the findings of the 
Interstate Commerce Commission contained in its 
order dated June 21, 1939, in Finance Docket No. 
10918, and the findings of this Court contained in 
said order entered herein on August 15, 1940, sub- 
mission of said plan of reorganization to any other 
class of creditors or to any class of stockholders is 
not necessary under subsection (e) of Section 77 
of the Bankruptcy Act, as amended. 


4. On September 15, 1943, the Interstate Com- 
merce Commission duly filed herein its certificate 
dated September 4, 1948, in which it duly certified 
to the Judge of this Court the results of said sub- ~ 
mission. 


5. Said plan of reorganization has been duly 
accepted by or on behalf of creditors of each class 
to which submission is required under subsection 
(e) of Section .77 of the Bankruptey Act, as 
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amended, holding more than two thirds in amount 
of the total of the allowed claims of such class which 
have been reported in said submission as voting 
on said plan of reorganization, submission of said 
plan of reorganization to any class of stockholders 
not being required under said subsection (e), and 
such acceptances have not been made or procured 
by any means forbidden by law. 


6. The United States is not a creditor of the 
Debtor on claims for taxes or customs duties, unless 
it be on claims for the payment of which said plan 
of reorganization duly provides. 


7. All requirements for the confirmation of said 
plan of reorganization pursuant to Section 77 of 
the Bankruptey Act, as amended, have been duly 
complied with, and said plan of reorganization 
should be confirmed. 


8. This Court has this day filed herein an opin- 
ion containing a statement of the Court’s conclu- 
sions and reasons for confirming said plan of re- 
organization. 


9. Article R of said: plan of reorganization, 
among other things, provides: 

‘The plan shall be carried out under the super- 
vision of a reorganization committee consisting of — 
three persons, all to be approved by the court, who 
shall be designated, one by the bondholders commit-_ 
tee, one by the Reconstruction Finance Corporation, ~ 


: 
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and one by the Railroad Credit Corporation and the 
A. C. James Company jointly.”’ 

In conformity with said Article R, Frederick H. 
Eeker, Frank C. Wright, and Robert E. Coulson 
have been duly designated for membership on said 
reorganization committee, said Frederick H. Ecker 
having been designated by Frederick H. Ecker, 
John W. Stedman and Reeve Schley, constituting 
the Committee representing a Group of Institu- 
tional Holders of the First Mortgage Bonds of the 
Debtor, said Frank C. Wright having been desig- 
nated by Reconstruction Finance Corporation, and 
said Robert E. Coulson having been designated by 
The Railroad Credit Corporation and A. C. James 
Co. jointly. This Court is satisfied that said Fred- 
erick H. Ecker, Frank C. Wright, and Robert E. 
Coulson should be approved as members of said 
reorganization committee. 


Wherefore, It Is Ordered: 


_ First: Said plan of reorganization heretofore 
approved by the order of this Court entered herein 
on August 15, 1940, is hereby confirmed. 


Second: The designation of Frederick H. Ecker, 
Frank C. Wright, and Robert E. Coulson as mem- 
bers of the reorganization committee provided for 
in Article R of said plan of reorganization is hereby 


approved. Said reorganization committee shall 


have the powers of and authority provided for in 


said plan of reorganization and shall have full 
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power and authority, under and subject to the 
supervision and control of this Court, to put into 
effect and carry out said plan of reorganization 
and the orders of this Court relative thereto, the 
laws of any State or the decision or order of any 
State authority to the contrary notwithstanding. 
This Court hereby reserves the power, subject to the 
provisions of Section 77 of the Bankruptcy Act, as 
amended, and said plan of reorganization, further 
to define, extend, amend, or otherwise change the 
powers and duties of said reorganization committee 
and to enter orders approving or disapproving any 
action on their part. As provided in Article B of 
said plan of reorganization, the members of said 
reorganization committee shall not be liable for any 
action taken by them in good faith or by any person 
employed by them in good faith, except for their 
respective individual malfeasance or willful neglect. 
To the extent necessary to give effect to the provi- 
sions of this paragraph, the members of said re- 
organization committee shall be indemnified and 
held harmless against any loss or expense, by the 
Trustees of the properties of the Debtor until the 
properties of the Debtor shall have been surrendered 
by said Trustees and thereafter by the Debtor or 
such other corporation as may acquire said prop- 
erties pursuant to said plan of reorganization. 


Third: Jurisdiction of these proceedings and of 
all parties in interest is hereby retained for the pur- 
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pose of entering such other and further orders as 
this Court may determine to be necessary. 


Fourth: As used in this order, the term ‘*par- 
ties in interest’’ shall include the Debtor, all parties 
to these proceedings, all indenture trustees, and all 
creditors and stockholders of the Debtor. 


Dated: October 11, 1943. 
(sip ike Ja, Sale ISIC Oy 
United States District Judge. 


[Endorsed]: Filed Feb. 1, 1949. 


PLAINTIFF’S EXHIBIT NO. 11 
Agreement by and Between 
The Western Pacific Railroad Corporation, 
The Chase National Bank of The City of New York, 
Central never Bank & Trust Company, 
James Foundation of New York, Inc., and 


Frederick H. Ecker, Frank OC. Wright and Robert - 
. Coulson, As the Reorganization Committee 
of The Western Pacific Railroad Company. 


Dated November 22, 1943. 


Agreement by and between The Western Pacific 
Railroad Corporation, a Delaware Corporation, 
Bercinatter called the ‘‘Holding Company,’’ The 
| Chase National Bank of the City of New York, 
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Central Hanover Bank & Trust Company and 
James Foundation of New York, Inc., hereinafter 
ealled collectively the ‘‘Secured Creditors,’’ and 
Frederick H. Ecker, Frank C. Wright and Robert 
HK. Coulson, hereinafter called collectively the ‘*Re- 
organization Committee,”’ 


Witnesseth: 
The Subject Matter of the Agreement 


The Holding Company is indebted to each of the 
Secured Creditors for money loaned upon a prom- 
issory note or promissory notes now in default, 
against each of which notes certain securities were 
delivered as collateral by the Holding Company. 
The aggregate of the indebtedness of the Holding 
Company to all the Secured Creditors for principal 
and interest, as of September 30, 19438, is $10,547,- 
423.85 which is approximately $5,650,863.00 in ex- 
eess of the then market value (approximately 
$4.896,560.00), of all the collateral then held by the 
Secured Creditors. Annexed hereto and designated 
as Schedules A, B and C, respectively, are state- 
ments as to the aforesaid indebtedness of the Hold- 
ing Company to each of the Secured Creditors and 
the collateral now or heretofore held by the Secured 
Creditors as security therefor. 

The Holding Company desires to secure the re- 
lease and discharge of its aforesaid indebtedness to 
each Secured Creditor, principal and interest, in 
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so far as such indebtedness cannot be satisfied by 
the collateral held by such Secured Creditor (not 
including as part of such collateral the preferred 
and common stock of the Railroad Company here- 
inafter mentioned) ; and the Secured Creditors sev- 
erally desire to apply such collateral in satisfaction 
of the indebtedness, and to secure the release by the 
Holding Company of any claims it may have aris- 
ing out of the previous disposition by them of col- 
lateral. 

The Holding Company owns all of the outstand- 
ing preferred and common stock of The Western 
Pacific Railroad Company, a California corporation 
(hereinafter called the ‘‘Railroad Company’’). The 
Railroad Company is now in reorganization under 
Section 77 of the Bankruptey Act, and the plan of 
reorganization thereof, approved by the Interstate 
Commerce Commission by its order of June 21, 1939 
(hereinafter called the ‘‘Plan’’), was duly con- 
firmed by order of the United States District Court, 
Northern District of California, Southern Division, 
on October 11, 1943. Said preferred and common 
stock of the Railroad Company was declared to be 
without equity or value by an express finding of ~ 
the Interstate Commerce Commission in its said 
order of June 21, 1939, which finding was duly 
adopted by the aforesaid Court, and under the Plan 
said stock is required to be eancelled. The cer- 
tificates representing said preferred and common 
stock of the Railroad Company are in the possession 
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of The Chase National Bank of the City of New 
York, which claims a lien thereon. 

Frederick H. Ecker, Frank C. Wright, and 
Robert E. Coulson are the members of the Reor- 
ganization Committee of the Railroad Company, 
constituted pursuant to subdivision R of the Plan, 
and approved as such Reorganization Committee by 
order of the United States District Court, North- 
ern District of California, Southern Division, on 
October 11, 1943. 

Subject to the jurisdiction of the aforesaid Court, 
the Reorganization Committee is under the duty 
of determining the method of carrying out the Plan 
under the supervision of the Committee. Action by 
the holders of the preferred and common stock of 
the Railroad Company may become necessary with 
respect to the various corporate steps incident to 
carrying out the Plan and making the same effec- 
tive. The Reorganization Committee is desirous 
and the Holding Company is willing that the afore- 
said stock of the Railroad Company be held at the 
disposal of the Reorganization Committee for the 
purpose of carrying out the Plan and making the 
same effective and that in connection therewith the 
Holding Company, as the sole stockholder of the | 
Railroad Company, take such action as the Reor- 
ganization Committee may from time to time re- | 
quest. 
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Agreements 


ile 

The Holding Company agrees to assign, set over 
and transfer to each of the Secured Creditors, sev- 
erally and respectively, the securities pledged to 
such Secured Creditor and still held by it as shown 
by the statement as to the indebtedness to such Se- 
eured Creditor annexed hereto (Schedule A, B or 
C, as the case may be), and the Holding Company 
also agrees to release to each Secured Creditor, all 
rights and interests which the Holding Company 
has, or might claim to have in and to said collateral, 
including any rights or interests which the Holding 
Company has or might claim with respect to col- 
lateral heretofore sold by such Secured Creditor as 
shown by the aforesaid statement. Each Secured 
Creditor agrees to assume such Federal and State 
stamp taxes, if any, as may be payable with respect 
to said transfer to it of pledged securities. 

Each Secured Creditor agrees to cancel and sur- 
tender to the Holding Company the collateral notes 
held by such Secured Creditor and more specifically - 
described in the statement as to the indebtedness to 
such Secured Creditor annexed hereto (Schedule 
A, B or C, as the case may be), and to release and 
discharge the indebtedness represented by said 
notes, principal and interest, in full. 

Each Secured Creditor consents to the assignment 
or transfer to the other Secured Creditors and each 
of them, of the securities to be transferred by the 
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Holding Company to such Secured Creditors, pur- 
suant hereto, and waives any inequalites in connec- 
tion with the satisfaction of the indebtedness of the 
Holding Company to the Secured Creditors, re- 
spectively, that may result from the carrying out 
of this agreement. 

The agreements herein contained on the part of 
the Secured Creditors to be performd are several 
and none of the Secured Creditors shall be liable for 
the performance by the other Secured Creditors 
of their respective agreements; nor shall any part- 
nership or joint relationship between said Secured 
Creditors be construed to. flow from the execution 
of this instrument. 


II. 


The Holding Company, as the owner of all the 
outstanding preferred and common stock of the 
Railroad Company, agrees to cooperate with the 
Reorganization Committee in carrying out the Plan 
and making the same effective by whatever method, 
in conformity with the Plan, the Reorganization 
Committee may determine upon, and (in further- 
ance of this general commitment and not in limita- 


tion thereof) the Holding Company particularly © 


agrees that (a) upon written request of the Reor- 
ganiztaion Committee, the Holding Company will 
assign, transfer and deliver or cause to be assigned, 
transferred or delivered to the Reorganization Com- 
mittee or the nominee or nominees of the Reor- 


ganization Committee, all of the preferred and 
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common stock of the Railroad Company, if the 
aforesaid United States District Court shall deter- 
mine such assignment and transfer to be necessary 
or desirable for the purpose of carrying out the 
Plan or making the same effective; provided, how- 
ever, that if any Federal or State stock transfer 
taxes shall lawfully be applicable to such transfer, 
provision for the payment of such taxes shall be 
made by the Reorganization Committee and the 
Holding Company shall not be obligated for the 
payment thereof; and (b) from time to time until 
the preferred and common stock of the Railroad 
Company has been transferred, as aforesaid, or, if 
no such transfer be made, until such stock is sur- 
rendered for cancellation in accordence with the 
Plan, the Holding Company, upon written request 
of the Reorganization Committee, will take such 
action as the owner of the aforesaid stock of the 
Railroad Company (whether by voting said stock at 
meetings of stockholders of the Railroad Company 
or by the execution and delivery of appropriate 
authorizations, consents or other written instru- 
ments) as may be necessary to authorize such cor-~ 
porate action by the Railroad Company (including, 
without limitation thereto, the amendment of its Ar- 
ticles of Incorporation and By-Laws and the execu- 
tion and delivery of the mortgages provided for in 
the Plan), as the Reorganization Committee may 
deem necessary or convenient for the purpose of 
carrying out the Plan and making the same effec- 
- tive. 
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Any action taken by the Holding Company, as the 
owner of the preferred and common stock of the 
Railroad Company, pursuant to the agreement in 
this paragraph contained, and the making of any 
provision by the Reorganization Committee as to 
the payment of Federal and State stock transfer 
taxes, if any such taxes shall lawfully be applicable 
to the above mentioned transfer, are subject to the 
approval of the United States District Court, 
Northern District of California, Southern Division, 
in the proceeding pending in that Court for the 
reorganization of The Western Pacific Railroad 
Company (No. 26591-S).. 

If the finding of the Interstate Commerce Com- 
mission that the preferred and common stock of 
the Railroad Company is without equity or value 
shall be annulled, set aside or reversed, whether by 
Act of Congress or otherwise, or if, for any reason, 
the Plan shall not be carried out, then the Holding 
Company and each of the Secured Creditors shall 
be entitled to be restored to the same rights, claims 
and privileges with respect to such preferred and 
common stock as existed immediately preceding the 
execution of this agreement, and this agreement 


shall not be deemed to affect or prejudice any such 
rights, claims or privileges and the physical pos-_ 
session of the certificates for said preferred and i 


common stock (provided said certificates shall not 
theretofore have been surrendered to the reor- 
ganized company or its agent for actual cancella- 
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tion) shall be returned to The Chase National Bank 
of the City of New York. 

Each of the Secured Creditors hereby consents to 
the making by the Holding Company of the agree- 
ments set forth in this Article II and to any action 
taken by the Holding Company in conformity there- 
with; and The Chase National Bank of the City of 
New York agrees to release and deliver over the 
certificates representing the preferred and common 
stock of the Railroad Company now in its posses- 
sion to the Holding Company when delivery of the 
same becomes necessary or appropriate to carry out 
said agreements. 

ITT. 

The agreements hereinabove contained shall not 
be effective until the agreements by the Holding 
Company, as owner of the outstanding preferred 
and common stock of the Railroad Company, in Ar- 
ticle II hereof shall be approved by the requisite 
vote of the stockholders of the Holding Company, 
pursuant to the provisions of its Certificate of In- 
corporation and By-Laws; provided, however, that 
the Holding Company agrees to take such action ~ 
immediately as may be necessary or appropriate 
to secure the requisite approval by vote of its stock- 
holders. Performance of the agreements contained 
in Article I hereof shall be rendered by the Holding 
‘Company and each Secured Creditor, respectively, 

‘immediately upon such approval by vote of the 
stockholders of the Holding Company. 
! In Witness Whereof, each of the parties hereto 
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has executed this agreement as of the 22nd day 
of November, 1943. 


THE WESTERN PACIFIC 
RAILROAD CORPORATION, 


By M. J. CURRY, 
President. 


[Corporate Seal] 


Attest: 
JOHN F. WIENKEN, 
Secretary. 


THE CHASE NATIONAL BANK OF THE 
CITY OF NEW YORK, 


By W. ARTHUR GROTZ, 
Second Vice Pres. 


[Corporate Seal] 


Attest: 
WM. MOHRMANN, 
A 
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CENTRAL HANOVER BANK 
& TRUST COMPANY, 


By R. G. COOMBE, 
Vice-Pres. 
[Corporate Seal] 
Attest: 
C. R. PARKER, JR., 


Ass’t. See. 
Plaintiff’s Exhibit No. 11—( Continued) 


JAMES FOUNDATION OF 
NEW YORK, INC., 


By WILLIAM W. CARMAN, 
President. 
[Corporate Seal] 


Attest: 
CHARLES E. ANDREWS, 
Asst. Secy. 


REORGANIZATION COMMITTEE OF THE 
WESTERN PACIFIC RAILROAD COM- 
PANY, 


F. H. ECKER. 
FRANK C. WRIGHT, 


ROBERT E. COULSON. 
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State of New York, 
County of New York—ss. 


On this 24th day of November, 1943, before me 
personally came M. J. Curry, to me known, who 
being by me duly sworn, did depose and say that 
he resides in New Rochelle, N. Y.; that he is Presi- 
dent of The Western Pacific Railroad Corporation, 
one of the corporations described in and which 
executed the foregoing instrument; that he knows 
the seal of the said corporation; that the seal affixed 
to the said instrument is such corporate seal; that 
it was so affixed by authority of the Board of Di- 
rectors of the said corporation, and that he signed 
his name thereto by like authority. 


[Notarial Seal] 


/s/ MARY C. VALOUCH, 
Notary Public, 
Westchester County. 


Commission expires March 30, 1945. 4 


State of New York, 
County of New York—-ss. 


On this 24th day of November, 1943, before me 
personally came W. Arthur Grotz, to me known, 
who being by me duly sworn, did depose and say 
that he resides in Ridgewood, N. J.; that he is 2nd 
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Vice Pres. of The Chase National Bank of the City 
of New York, one of the corporations described in 
and which executed the foregoing instrument; that 
he knows the seal of the said corporation that the 
seal affixed to the said instrument is such corporate 
seal that it was so affixed by authority of the Board 
of Directors of the said corporation, and that he 
signed his name thereto by like authority. 


[Notarial Seal] 
/s/ HENRY P. SCHOERRY, 
Notary Public, 


Nassau County. 


Commission expires March 30, 1944. 


State of New York, 
County of New York—ss. 


On this 24th day of November, 1943, before me 
personally came R. G. Coombe, to me known, who 
being by me duly sworn, did depose and say that | 
he resides in Greenwich, Conn.; that he is Vice 
Pres. of Central Hanover Bank & Trust Company, 
one of the corporations described in and which 
executed the foregoing instrument; that he knows 
‘the seal of the said corporation; that the seal 
affixed to the said instrument is such corporate seal ; 
that it was so affixed by authority of the Board of 


{ 
} 
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Directors of the said corporation, and that he signed 
his name thereto by like authority. 


[Notarial Seal] 


/s/ DAVID McPHERSON, 
Westchester Co. Notary. 


Commission expires March 30, 1945. 


State of New York, 
County of New York—ss. 


On this 24th day of November, 1948, before me 
personally came William W. Carman, to me known, 
who being by me duly sworn, did depose and say 
that he resides in Summit, N. J.; that he is Presi- 
dent of James Foundation of New York, Inc., one 
of the corporations described in and which executed 
the foregoing instrument; that he knows the seal 
of the said corporation; that the seal affixed to the 
said instrument is such corporate seal; that it was 
so affixed by authority of the Trustees of the said 
corporation, and that he signed his name thereto! 
by like authority. . 
[Notarial Seal] | 

/s/ JAMES YUILLEB, 
Notary Public, 
Westchester County. 


Commission expires March 30, 1945. 
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State of New York, 
County of New York—ss. 


On this 23rd day of Nevember, 1943, before me 
personally came Frederick H. Ecker, to me known 
and known to me to be the individual described in 
and who executed the foregoing instrument and 
acknowledged to me that he executed the same as 
a member and by the authority of the Reorganiza- 
tion Committee of The Western Pacific Railroad 
Company. 


[Notarial Seal] 
/8/ ALBERT V. ZIELFELDT, 
Notary Public, 


Bronx County. 


Commission expires March 30, 1945. 


State of New York, 
County of New York—ss. 


On this 24th day of November, 1943, before me 
personally came Frank C. Wright, to me known 
and known to me to be the individual described in 
and who executed the foregoing instrument and 
acknowledged to me that he executed the same as a 
member and by the authority of the Reorganization 
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Committee of The Western Pacific Railroad Com- 

pany. 
[Notarial Seal] 
/s/ DORIS C. THOMAS, 


Notary Public, Queens Co. 


Commission expires March 30, 1945. 


State of New York, 
County of New York—ss. 


On this 23rd day of November, 1943, before me 
personally came Robert E. Coulson, to me known 
and known to me to be the individual described in — 
and who executed the foregoing instrument and ac- | 
knowledged to me that he executed the same as a 
member and by the authority of the Reorganization 
Committee of The Western Pacific Railroad Com- 


pany. 
[Notarial Seal] 
/s/ BEATRICE C. CUNNINGHAM, | 
Notary Public, : 
New York County. 


Commission expires March 30, 1944. 
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Schedule A 


Collateral Notes Bearing Interest at 0% Per Annum, Executed and 
Delivered by The Western Pacifie Railroad Corporation to 
The Chase National Bank of the City of New York 


Collateral Notes bearing interest at a% 
per annum, executed and delivered by 
The Western Pacific Railroad Corpo- 
ration to The Chase National Bank of 


the City of New York: 
Date Amount 
USI? “S38 1 $4 186,000.00 
IDee., 1h, ICE: SU ees eee 4,521.00 
JONES, Ge 7,190.20 
NG, 210) 1s er 1,642.16 


Total principal indebtedness .................. 


Accrued and unpaid interest to Septem- 
SP GD), SER ES 


Additional indebtedness for advances 
Ue 1) Sar 


$4,199 353.36 


: 


otal indebtedness, principal and inter- 
est, as of September 30, 1943 ............. 


yollateral held by The Chase National 
_ Bank of the City of New York, on Sep- 
tember 30, 1943, as security for said 
| collateral notes: 


: Face Amount 
‘the Denver and Rio Grande Western 
Railroad Company, General Mortgage 
Sinking Fund, 5% Gold Bonds, due 


SIE aaah aps en $2,792,000.00 
he Denver and Rio Grande Western 
| Railroad Company, Refunding and 
Improvement Mortgage, 6% Gold 
800,000.00 


| Bonds, Series A, due 1974 00. oo... 
| $3,592,000.00 


Status as of 
Sept. 30, 1943 


$1,715,689.36 
4,521.00 
7,190.20 
1,642.16 


$1,729,042.72 
1,991,179.90 


1,546.35 


$3,721,768.97 


Approximate 
Market 
Value as of 
Sept. 30, 1943 


$ 153,560.00 


*320,000.00 


$ 473,560.00 


Not traded. Estimated by comparison with other bonds of the same Company which 
receive comparable treatment under the Plan of Reorganization of that Company. 


1696 Western Pacific R.R. Corp., et al., 


Plaintiff’s Exhibit No. 11—( Continued) 


Schedule A—(Continued) 


Securities sold by The Chase National 
Bank of the City of New York, prior 
to September 30, 1943, pursuant to 
the terms of the aforementioned col- 
lateral notes: Face Amount 


The Western Pacific Railroad Company, 
First Mortgage, 5% Gold Bonds, Se- 
mics A, dae 1946 ........---.---.--cc-- eee $4,464,000.00 


The Denver and Rio Grande Western 
Railroad Company, General Mortgage 
Sinking Fund, 5% Gold Bonds, due 
TGS) 22 ee eee =o eee see 959,875.00 


The Denver and Rio Grande Western 
Railroad Company, 6% Cumulative 
Preferred Stock $100 par value .........- 2,070,000.00 


$7 493,875.00 


Schedule B 


Vs. 


: 
Sold prior t 
Sept. 30, 194 


eé 


Statement of Indebtedness of The Western Pacific Railroad Corpora- 
tion to Central Hanover Bank & Trust Company and of Collateral 
Previously Held by Central Hanover Bank & Trust Company 


Collateral Notes executed and delivered 
by The Western Pacific Railroad Cor- 


poration to Central Hanover Bank & Principal Status as 0 

Trust Company : Amount Sept. 30, 19 
Note, dated May 25, 1932, at 5% on 

$675,000 from January 31, 1934 to 

January 31, 1935, and on $685,000 

from January 31, 1935 to February 1, : 

1935, and at 414% on $635,000 from Principal pai 

February 1, 1935 to January 31, 1942, by application 


at 414% on $623,751.14 from January 


31, 1942, payable on demand .............- $ 628,751.14 
Note, dated Dec. 1, 1941 at 444%, pay- 

PULeWOM CEMANC .......2eceeeee ee eeeee meee 671.00 
Note, dated Jan. 30, 1942 at 414%, pay- 

PMCTAMEG OMAN .....2-..--.--...cseeeeeesersersae 1,067.16 


MG y ae ANCIDAl .........:0s-:evcerseere $ 625,489.30 


Proceeds of sal 
of collateral 


cé 
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Schedule B—(Continued) 


Collateral sold by Central Hanover 
Bank & Trust Company prior to Sept. 
30, 1943: 

Face Amount 

The Western Pacific Railroad Company, 

First Mortgage, 5% Gold Bonds, Se- 

Br UG F946 nnn. cecnececocceeceee $1,242 ,000.00 


[he Rio Grande Western Railway Com- 
pany, First Consolidated Mortgage, 
4% Gold Bonds, due 1949 ow. 364,000.00 


[The Denver & Rio Grande Railroad 
Company, First Consolidated Mort- 


gage, 4% Gold Bonds, due 1936 .......... 10,000.00 
WORDIL pease ee $1,616,000.00 
| Summary 
‘otal net proceeds from sale of collat- 
| 5 core eeu eon et $ 726,484.08 
etal principal amount of notes ............ 625,489.30 
VELEN (0) sa $ 100,994.73 
¢crued unpaid interest as of March 24, 
OE aoe g 2a esac cénsesvbedaiendicceezs $ 269,151.03 


alance of proceeds from sale of collat- 
eral applied to accrued unpaid inter- 
eae gH ieeee ca eet 100,994.73 


alance accrued unpaid interest, Sep- 
Member 30, 19438 oc eececseeeeeeene 


Sold prior to 
Sept. 30, 1943 


$168,156.30 
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Schedule C 
Statement of Indebtedness of The Western Pacifie Railroad Corpora- 
tion to James Foundation of New York, Ine. and of Collateral Held 


by James Foundation of New York, Ine. as Security Therefor, 
As of September 30, 1943 


Collateral notes bearing interest at 5% 
per annum, executed and delivered by 
The Western Pacific Railroad Corpo- 
ration to Curtiss Southwestern Com- 
pany, a Delaware Corporation, in 
1931 and 1932, duly assigned and 
transferred by Curtiss Southwestern 
Company to the Estate of Arthur 
Curtiss James and by the Estate of 
Arthur Curtiss James to James 


Foundation of New York, Inc.: Status as of 
Date Amount 
ay Ui yan lens) ©) yeni ie ee erage peters $1,475,000.00 
Bil yee (pO cee crete eee 920,000.00 
TV od ea oted Rs Lee ets emcee nee eee 1,100,000.00 
Nov. 2), 193 eee ee 880,000.00 
dian: 25, V982 ces et eee 103,850.00 


Total principal indebtedness.... $4,478,850.00 
Accrued and unpaid interest to Septem- 
ber: 30) 19433 oo cen 
Additional indebtedness for advances 
during 1940, 1941 and 1942 ................ 


Total indebtedness, principal and inter- 

est, as of September 30, 1948 .............. 
Collateral held by James Foundation of 

New York, Ine., on September 30, 

1943, as security for said collateral 

notes : Face Amount 
The Western Pacific Railroad Company 

First Mortgage, 5% Gold Bonds, Se- 

mies A, due 1986). eee $5,980,000.00 
The Denver and Rio Grande Western 

Railroad Company, Refunding and 

Improvement Mortgage, 6% Bonds, 


eeries A, due 1974 2.20 ee 200,000.00 
The Western Realty Company, Com- 
mon Stock, 3,005 shares, par value...... 300,500.00 


$6,480,500.00  $4,423,000.0 


* Not traded. Estimated by comparison with other bonds of the same Company whi¢: 
receive comparable treatment under the Plan of Reorganization of that Company. 
** Appraised value as of February 15, 1943. 


[Endorsed]: Filed Feb. 1, 1949. 
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PLAINTIFF’S EXHIBIT No. 12 
Filed August 23, 1944. 


In the District Court of the United States for the 
Northern District of California, Southern Divi- 
sion. 

No. 26591-S 


In the Matter of 


The Western Pacific Railroad Company, 
Debtor. 


PETITION OF REORGANIZATION COMMIT- 
THE FOR AN ORDER APPROVING USE 
OF THE DEBTOR COMPANY IN CARRY- 
| ING OUT AND MAKING EFFECTIVE THE 
PLAN, APPROVING PROPOSED AMEND- 
MENTS TO THE ARTICLES OF INCORPO- 
RATION AND PROPOSED NEW BY-LAWS 
OF DEBTOR COMPANY AND APPROV- 
ING FORMS OF PREFERRED AND COM- 
MON STOCK CERTIFICATES AND DI- 
RECTING ACTION WITH RESPECT 
THERETO 


Frederick H. Ecker, Frank C. Wright and Rob- © 
‘ert EH. Coulson, being all the members of the Reor- 
ganization Committee designated to put into effect 
} and carry out the plan of reorganization of the 
debtor above named, hereby represent to the Court 
and petition as follows: 


1. The plan of reorganization of the debtor (here- 
| in after called ‘‘the plan’’), confirmed by order of 
| 
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this Court on October 11, 1948, provides in subdivi- 
sion R that ‘‘The plan may be carried out either by 
revesting the properties formerly ‘of the debtor in 
the debtor company or by transferring said proper- 
ties to a new corporation organized for the purpose,’’ 
and ‘‘The method of carrying out the plan shall be 
determined by the reorganization committee in its 
discretion,’’ subject to the approval of the Court. 
Under subdivision R of the plan your petitioners are 


empowered also to determine, subject to the approval - 


of the Court, the form and, except as otherwise pro- 
vided in the plan, the provisions of the charter, by- 
laws and stock certificates of the reorganized com- 
pany. 

2. The debtor company, The Western Pacifi¢ 
Railroad Company, is a corporation already organ- 
ized and existing under the laws of the State of Cali- 
fornia, and has certain rights, privileges and fran- 
chises in the states of California, Nevada and Utah, 
and has the record title to the railroad facilities and 
properties involved in the bankruptcy proceeding; 
and the use of the debtor company in carrying out 
the plan will result in substantial economies and will 
otherwise facilitate the reorganization. After consid- 


ering all factors, your petitioners have determined, 


acting on advice of counsel, that the debtor company — 


should be used in carrying out the plan and that a 


new corporation should not be organized. 


3. Pursuant to the petition of the Reorganiza- 
tion Committee filed herein December 1, 1943, the 
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Court on December 17, 1943, entered an order auth- 
orizing and directing transfer of the preferred and 
common stock of the debtor company to the Reor- 
ganization Committee, at a time and place to be fixed 
in the discretion of the Committee by its request in 
writing to The Western Pacfic Railroad Corporation, 
a Delaware corporation which previously owned 
such stock, and approving action of the Committee 
in connection with a certain agreement for securing 
control of such stock. The transfer by The Western 
Pacific Railroad Corporation of the preferred and 
common stock of the debtor company was duly ap- 
proved by the requisite vote of the stockholders of 
The Western Pacific Railroad Corporation, pursu- 
ant to the provisions of its Certificate of Incorpora- 
tion and By-laws on April 20, 1944. Thereafter, on 
the first day of May, 1944, your petitioners, pursuant 
to said order of December 17, 1943, made request of 
The Western Pacific Railroad Corporation for the 
transfer of said stock in accordance with the author- 
izaton of its stockholders and on the same date said 
stock was duly transferred to your petitioners. Said 
transfer has been made of record on the books of 
the debtor company, except as to directors’ qualify- 
ing shares, certificates for which, duly endorsed in 
blank, are held by the Reorganization Committee, 
by the issuance of new preferred and common stock 
certificates to your petitioners. 

_ 4. In order that the debtor company may be used 
in carrying out and making effective the plan, it 


| 
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will be necessary to amend its Articles of Incorpora- 
tion and to adopt new By-laws to provide for the 
new preferred and common stock authorized under 
the plan and for other changes required by said plan. 
Your petitioners, subject to the approval of the 
Court, have approved a proposed Certificate of 
Amendment of the Articles of Incorporation of the 
debtor company and proposed new By-laws of the 
debtor company. Copies of said proposed Certificate 
of Amendment and By-laws in typewritten form are 
annexed hereto as Exhibits ‘‘A’’ and ‘‘B’’, and are 
hereby submitted to the Court for approval as to 
substance and, also, as to form, subject to such minor 
changes as the Reorganization Committee, upon ad- 
vice of counsel, may deem advisable. 


5. Your petitioners, subject to the approval of the 
Court, have also approved in draft form the face 
of a proposed certificate for shares of the Preferred 
Stock, Series A, provided under the plan, and the 
face of a proposed certificate for shares of the Com- 
mon Stock, likewise so provided, copies of which 
are annexed hereto as Exhibts ‘‘C”’ and “D,’’ re- 
spectively, and are hereby submitted to the Court 
for approval as to substance and general form. Your 
petitioners have also approved the reproduction, on 
the reverse side of each of said stock certificates, of 
the full text of Article VII of the Articles of Incor- 
poration of the debtor company, after amendment, 
as shown in the proposed Certificate of Amendment; 
Exhibit ‘‘A’’, annexed hereto. Inasmuch as the re 
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verse side of each of said stock certificates will in- 
clude only the usual form of assignment and the text 
of said Article VII, which is subject to the approval 
of the Court as a part of said Exhibit “‘A’’, it is 
deemed unnecessary to submit the forms of the re- 
verse sides of said certificates in draft form. 


6. Your petitioners propose, in the event the 
Court approves the exhibits hereto annexed, to take 
appropriate action, as the record holders of the pres- 
ent preferred and common stock of the debtor com- 
pany for the adoption of the proposed By-laws for 
the debtor company and the proposed amendment 
to its Articles of Incorporation and to arrange for 
the preparation of new preferred and common stock 
certificates, in temporary form, if your petitioners 
shall determine this to be necessary or advisable, 
and in permanent engraved form. Your petitioners 
also propose to request the then directors of the 
debtor company to take such appropriate action as 
is required of directors in connection with the adop- 
tion of said amendments. It is proposed that the 
adoption of said amendments to the Articles of In- 
corporation shall be subject to the further order of 
the Court as to the time of the filing of the Certifi- 
cate of Amendment with the Secretary of State of 
California which will be required in order to make 
the amendments completely effective. 


Wherefore, your petitioners pray for the order 
of this Court: | 


(a) Approving the determination of your peti- 
ioners that the existing debtor company, The West- 
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ern Pacific Railroad Company, be used in carrying 
out and making effective the plan of reorganization ; 

(b) Approving the proposed - Certificate of 
Amendment of the Articles of Incorporation of. the 
debtor company, a copy of which in typewritten form 
is attached hereto as Exhibit ‘‘A’’, as to substance 
and, also, as to form, subject to such minor changes 
as the Reorganization Committee, upon advise of 
counsel, may deem advisable; 

(c) Approving the proposed By-laws for the 
debtor company, a copy of which in typewritten 
form is attached hereto as ‘‘Exhibit B’’, as to sub- 
stance and, also, as to form, subject to such minor 
changes as the Reorganization Committee, upon ad- 
vice of counsel, may deem advisable; 

(d) Approving the substance and the general 
form of the proposed face of the certificate for shares 
of Preferred Stock, Series A, which is attached here- 
to as ‘‘Hxhibit C’’; i 

(e) Approving the substance and the general 
form of the proposed face of the certificate for shares 
of common stock, which is attached hereto as “ Ex- 
hibit D’’; 

(f) Authorizing and directing petitioners, as the 
Reorganization Committee of the debtor company. 
and as stockholders of record of the debtor company, 
to take or cause to be taken such action as may be 
necessary or appropriate for the adoption of said 
proposed amendments to the Articles of Incorpora- 
tion and said proposed By-laws of the debtor com- 
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pany, and for the preparation of complete certifi- 
eates as described herein for the preferred and com- 
mon stock contemplated under the plan of reorgani- 
zation, in temporary form if the petitioners shall 
determine this to be necessary or advisable, and in 
permanent form; 

(g) Authorizing the directors of the debtor com- 
pany then in office to take such action, as and when 
requested by the Reorganization Committee, as may 
be necessary and appropriate in connection with the 
adoption of said amendements to the Articles of In- 
corporation. 

(h) Granting such other and further relief as 
may be proper in the premises. 


Respectfully submitted, 


WHITMAN, RANSOM, 
COULSON & GOETZ 


PILLSBURY, MADISON 
_& SUTRO 


Counsel for Petitioners. 


[ Verification omitted in printing ] | 


[Endorsed]: Filed Feb. 1, 1949. 
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PLAINTIFEF’S EXHIBIT No. 13 
Filed Sept. 25th, 1944. 


In the District Court of the United States for the 
Northern District of California, Southern Divi- 


slon. 
No. 26591-S 


In the Matter of 


The Western Pacific Railroad Company, 
Debtor. 


ORDER APPROVING USE OF THE DEBTOR 
COMPANY IN CARRYING OUT AND MAK- 
ING EFFECTIVE THE PLAN, APPROV- 
ING PROPOSED AMENDMENTS TO THE 
ARTICLES OF INCORPORATION AND 
PROPOSED NEW BY-LAWS OF DEBTOR 
COMPANY AND APPROVING FORMS OF 
PREFERRED AND COMMON STOCK CER- 
TIFICATES AND DIRECTING ACTION 
WITH RESPECT THERETO 


The petition filed August 23, 1944 by Frederick H. 
Ecker, Frank C. Wright and Robert E. Coulson, the 
Reorganization Committee designated to put into ef- 
fect and carry out the plan of reorganization of the 
debtor above named, for an order approving the use 
of the debtor company in carrying out and making 
effective the plan, approving proposed amendments 
to the articles of incorporation and proposed new 
by-laws of the debtor company and approving forms 
of preferred and common stock certificates and di- 
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recting action with respect thereto, duly came on to 
be heard and was heard on the 25th day of Septem- 
ber, 1944, and has been submitted. 

The Court being fully advised in the premises finds 
that notice of the hearing upon said petition has been 
given as prescribed by the order of this Court, dated 
and filed August 23, 1944, and that all of the allega- 
tions and representations contained in the petition 
are true. 


The Court further finds and concludes: 


(a) That the corporate existence of the debtor 
and its authority to do business in the states of 
California, Nevada and Utah has been duly 
maintained and preserved and that the preferred 
and common stock of the debtor is held of rec- 
ord by the petitioners herein so as to make said 
company available for use as the reorganized 
company in carrying out and making effective 
the plan of reorganization ; 

(b) That the use of the debtor company as 
the reorganized company under the plan of re- 
organization, as determined and proposed by the 
petitioners herein, will result in substantial econ- ~ 
omies and otherwise facilitate the reorganiza- 
tion and should be approved; 

(c) That the proposed Certificate of Amend- 
ment of the Articles of Incorporation of the 
debtor company and the amendments to said 
Articles contained therein are consistent with 
the plan of reorganization and appropriate for 
its purposes, and should be approved; 
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(d) That. the proposed new By-laws of the 
debtor company are consistent with the plan 
of reorganization and appropriate for its pur- 
poses, and should be approved ; 

(e) That the proposed forms of certificates 
for shares of new Preferred Stock, Series A, and 
shares of new common stock, as described in said 
petition, to which are attached as exhibits draft 
forms of the faces of said certificates, are con- 
sistent with the plan or reorganization and ap- 
propriate for its purposes, and should be ap- 
proved; and 

(f) That the action proposed to be taken by 
the petitioners herein, as the record holders of 
the stock of the debtor company and as the Re- 
organization Committee under the plan of re- 
organization, and by the directors of said com- 
pany then in office, should be authorized. 


Now, Therefore, it is hereby Ordered, Adjudged 
and Decreed: 


(1) That the use of the existing debtor com- 
pany in carrying out and making effective the 
plan of reorganization, as determined and pro- 
posed by the petitioners herein, be and hereby 
is approved ; 

(2) That the Certificate of Amendment of the | 


Articles of Incorporation of the debtor company 
and the amendments to said Articles contained 
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therein, being Exhibit A attached to said peti- 
‘tion, be and hereby are approved as to the sub- 
stance and provisions thereof and as to form, 
subject to such minor changes as the Reorgani- 
zation Committee, upon advice of counsel, may 
deem advisable; 


(3) That the By-laws for the debtor company, 
being Exhibit B attached to said petition, be and 
hereby are approved as to the substance and pro- 
visions thereof and as to form, subject to such 
minor changes as the Reorganization Commit- 
tee, upon advice of counsel, may deem advisable; 


(4) ‘hat the form of certificate for shares of 
Preferred Stock, Series A, being the form de- 
scribed in said petition, the face of which in 
draft form was submitted therewith as Exhibit 
C, be and hereby is approved as to the substance 
and provisions thereof and as to general form, 
subject to such minor changes as the Reorgani- 
zation Committee, upon advice of counsel, may 
deem advisable; 


(5) That the form of certificate for shares of — 
common stock, being the form described in said 
petition, the face of which in draft form was 
submitted therewith as Exhibit D, be and hereby 
is approved as to the substance and provisions 
thereof and as to general form, subject to such 
minor changes as the Reorganization Commit- 
tee, upon advice of counsel, may deem advisable; 
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(6) That the petitioners herein, as the Re- 
organization Committee under the plan of re- 
organization and the stockholders of record of 
the debtor company, be and hereby are author- 
ized and directed to take or cause to be taken 
such action as may be necessary or appropriate 
for the adoption of the aforesaid amendments 
to the Articles of Incorporation and new By- 
laws of the debtor company and for the prepara- 
tion of complete certificates as described in said 
petition for the preferred and common stock 
contemplated under the plan or reorganization, 
in temporary form if petitioners shall determine 
these to be necessary or advisable and in perma- 
nent form; and 


(7) ‘That the directors of the debtor company 
then in office be and hereby are authorized to 
take such action as and when requested by the 
petitioners herein as said Reorganization Com- 
mittee, as may be necessary or appropriate in 
connection with the adoption of the aforesaid 
amendments to the Articles of Incorporation of 
the debtor company. 


Dated, September 25, 1944. 


A. F. St. SURE, 
District Judge. 


[Endorsed]: Filed Feb. 1, 1949. 
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PLAINTIFE’S EXHIBIT No. 14 
[ Plaintiff’s Exhibit No. 14 is identical to Exhibits 
eee CODY, “HW”, and ‘‘F’”’ attached 
to the Answer and Counterclaim of Defendants 
Western Pacific Railroad Co., et. al. See printed 
pages 36 to 108 of Volume 1.] 


PLAINTIFE’S EXHIBIT No. 15 


Whereas, heretofore in a proceeding in the United 
States District Court for the Northern District of 
California, Southern Division, for the reorganiza- 
tion of a railroad under Section 77 of the Bank- 
ruptcy Act, as amended, entitled ‘‘In the Matter 
of The Western Pacific Railroad Company, Debtor”’, 
No. 26591-S, a Plan of Reorganization of The West- 
ern Pacific Railroad Company was approved and 
confirmed, and, pursuant to the provisions of said 
Plan of Reorganization, an order was entered on 
September 25, 1944, by said Court approving the 
use of the said debtor company, The Western Pa- 
cific Railroad Company, a corporation organized and 
existing under the laws of the State of California, 
as the reorganized company in carrying out said 
plan; 

Whereas, the Interstate Commerce Commission, 
under date of October 24, 1944, in Docket #10913, 
made a report and order which, among other things, 
approved and authorized the assumption by said The 
Western Pacific Railroad Company of obligations 
and liabilities as provided in said plan; 
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Whereas, pursuant to said Plan of Reorganization 
and to the order entered in said proceeding on No- 
vember 27, 1944, T. M. Schumacher and Sidney M. 
Ehrman, as Trustees of the property of said The 
Western Pacific Railroad Company, duly appointed 
in said proceeding (hereinafter called the ‘‘'Trus- 
tees’’), have, by deed dated December 9th, 1944, re- 
mised, released, transferred, conveyed and quit- 
claimed to the undersigned, said The Western Pa- 
cific Railroad Company, all of the property, real, 
personal and mixed, of every kind and nature, vested 
in, held, possessed, used or controlled by said Trus- 
tees ; 

Now, Therefore, pursuant to the provisions of said 
order entered November 27, 1944, and in considera- 
tion of the said release, transfer and conveyance by 
the Trustees, the undersigned The Western Pacific 
Railroad Company, for itself, its successors and as- 
signs, makes this Agreement with said Trustees, for 
the benefit of said Trustees and of all other parties 
in interest in the above-entitled proceedings, under 
which agreement the undersigned does hereby: 


1. Assume and agree to perform all contracts, 
leases and agreements made or entered into by the 
debtor in possession or by said Trustees and remain- 
ing in effect on December 31, 1944, and all contracts, 
leases and agreements of the debtor in effect on Au- 
gust 2, 1935, either assumed or not disaffirmed by 
said Trustees, which remain in effect on December 
31, 1944, and expenses of reorganization allowed by 
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Plaintiff’s Exhibit No. 15—(Continued ) 
the Court within the maximum fixed by the Inter- 
state Commerce Commission ; 


2. Assume any and all outstanding current liabili- 
ties and obligations incurred by said Trustees and 
without limitation thereto, any and all liabilities or 
obligations of the debtor in possession or said 'T'rus- 
tees with respect to claims for personal injury or 
death, for loss or damage to property and generally 
any and all habilities and obligations with respect 
to claims of any character whether heretofore or 
hereafter asserted arising out of the possession, use 
or operation of the debtor’s properties by said Trus- 
tees, or their conduct of the debtor’s business, inclu- 
ing liabilities and obligations hereafter arising up 
to midnight December 31, 1944. 


3. Without limitation of the generality of the fore- 
going agreements in paragraphs 1 and 2 hereof, spe- 
cifically undertake to defend at its own sole cost and 
expense all suits and proceedings, of whatsoever 
character, now or hereafter instituted against the 
Trustees, or either of them, arising out of the pos- 
session, use or operation of the debtor’s properties 
by the Trustees or of their conduct of the debtor’s ~ 
business, and to assume the conduct of all suits and 
proceedings, of whatsoever character, heretofore or 
hereafter brought by the Trustees in the discharge 
of theix duties and responsibilities as such, and, gen- 
erally, to indemnify the Trustees and save them 
harmless against all expense, liability, loss, judg- 
ments, claims and demands arising out of such suits 
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Plaintiff’s Exhibit No. 15—(Continued) 

or proceedings. It is the intent of the covenants in 
this paragraph 3 contained that The Western Pa- 
cific Railroad Company shall assume responsibility 
for all such suits and proceedings to which the Trus- 
tees, or either of them, are or shall become parties, 
to the same effect as if The Western Pacifie Railroad 
Company instead of the Trustees had been party 
thereto in the first instance. 


4. Without limitation of the generality of the 
foregoing agreements in Paragraphs 1 and 2 above, 
specifically assume and agree to perform the obliga- 
tions of the Trustees in respect of the following: 


(a) $1,235,000 unpaid balance, principal 
amount of Three Per Cent. Equipment Trust 
Certificates, Series of 1937, issued February 1, 
1937, under Agreement of same date, between 
J. T. Harrigan and F. E. Egly, Vendors, with 
Central Hanover Bank and Trust Company, 
Trustee, and T.. M. Schumacher and Sidney M. 
Ehrman, Trustees of the Property of The West- 
ern Pacific Railroad Company, Debtor. 

(b) $1,855,000 unpaid balance, principal 
amount of One and Three Quarters Per Cent 
Equipment Trust Certificates, Series of 1941, 
issued August 1, 1941, under Agreement of same 
date, between M. J. Suydam and F. W. Walter, 
Vendors, with Central Hanover Bank and Trust 
Company, Trustee, and T. M. Schumacher and 
Sidney M. Ehrman, Trustees of the Property of 
The Western Pacific Railroad Company, Debtor. 

(c) Conditional Sale Agreement, dated as of 
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Plaintiff’s Exhibit No. 15—(Continued) 
May 25, 1948, between Lima Locomotive Works, 
Incorporated, and T. M. Schumacher and Sidney 
M. Ehrman, Trustees of the Property of The 
Western Pacific Railroad Company, Debtor, re- 
lating ot the purchase on monthly installment 
plan of six steam freight locomotives. 

(d) Conditional Sale Agreement, dated as of 
June 21, 1943, between Electro-Motive Division, 
General Motors Corporation and T. M. Schu- 
macher and Sidney M. Ehrman, Trustees of the 
Property of The Western Pacific Railroad Com- 
pany, Debtor, relating to the purchase on 
monthly installment plan of three 5400 H. P. 
diesel electric freight locomotives. 

(e) Conditional Sale Agreement, dated as of 
June 1, 1944, between The Chase National Bank 
of the City of New York and T. M. Schumacher 
and Sidney M. Ehrman, Trustees of the Prop- 
erty of The Western Pacific Railroad Company, 
Debtor, relating to the purchase on monthly in- 
stallment plan of six 5400 H. P. diesel electric 
freight locomotives. 


5. Without limitation of the generality of the fore- - 
going agreements in Paragraphs 1 and 2 above, spe- 
cifically assume and agree to pay in cash the face 
amount of any and all outstanding first mortgage 


bond coupons which matured on or prior to Septem- 


ber 1, 1933, and had not theretofore been presented 
for payment; such coupons being those which the 


‘Court by orders of March 11, 1936 and March 20, 
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1936, authorized The Chase National Bank of the 
City of New York to pay from funds which had been 
deposited with it by the debtor: 

6. Without limitation of the generality of the fore- 
going agreements in Paragraphs 1 and 2 above, as- 
sume the liability for, and pay in due course, any 
and all taxes lawfully due to the United States from 
the debtor or the debtor’s ‘Trustees for any taxable 
period prior to January 1, 1945, whether or not proof 
thereof was made in the said proceeding and without 
prejudice by reason of such proof not having been 
made. 

This agreement shall become effective on Decem- 
ber 29, 1944, at 12:01 A. M., Pacific War Time. 


In Witness Whereof, the undersigned has caused 
this instrument to be executed in its behalf by its 
President and its corporate seal to be hereunto affixed 
this 14th day of December, 1944. 


THE WESTERN PACIFIC 
RAILROAD COMPANY, 


[Corporate Seal] By CHARLES ELSEY, 
President. 
Attest: 
C.L. DROIT, 
Secretary. 


[Endorsed]: Filed Feb. 1, 1949. 
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PLAINTIFF’S EXHIBIT No. 18 


Securities of Western Pacific Railroad Company 


1947 


1945 1946 


1935 1936 1937 1938 1939 1940 1941 1942 1943 


Owned by 


Ist Mortgage 5% Bonds due 1946 


. $148,000 $647,000 $2,384,000 $2,564,000 $3,000,000 $3,000,000 
14,000 14,000 14,000 14,000 14,000 14,000 
1,000,000 1,000,000 $1,000,000 $1,000,000 
None 


B rthur Curtiss James cee 
Surtiss Southwestern Company ... 
Jurtiss Southwestern Corporation .. 
A.C. James Co, -....csceseeece 
state of Arthur Curtiss James ... 
James Foundation of New York Ine. 


3,014,000 3,014,000 
$2,880,000 $8,860,000 Exchanged for new securities 12/29/44 


3 Year 5% Collateral Notes 
4 ©, (RTOS Chie eereseee eee $4,999,800 $4,599,800 $4,999,800 $4,999,800 $4,999,800 $4,999,800 $4,999,800 $4,999,800 $4,999,800 $4,999,800 Exchanged for new securities 12/29/44 


Collaterized by :— 
$6,249,500 W.P.R.R. Co. 5% Genl. & Ref. Bonds due 1957 


Less 2,000,000 Delivered to Railroad Credit Corpn. 3/24/33 on which A.C.J. Co. held second lien 


$4,249,500 
414% Income Mortgage (Convertible) Bonds due 2014 
James Foundation of New York Ine. $3,544,000 
JA. C. James Co. ..... 163,680 
5% Preferred Stock 

Names Foundation of New York Ine. $53,160 $55,727 $55,727 

PAN. C. Samics CO, -sesscnrsssecrensesencseeeennansees 2,567 
Common Stock 
James Foundation of New York Ine. .. $41,376 1/5 $153,165 1/5 $153,165 1/5 

37,635 


BAR MI ar 0 © Op see ascnca-e-ccnocnsencssasrseoss 


[Endorsed]: Filed Feb. 1, 1949. 
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The Western Paceifie Railroad Corporation 
Schedule of Directors 
August 1, 1935 to February 9, 1948 


Name 8/1/85 1986 1987 1938 1939 1940 1941 1942 1943 1944 1945 1946 1947 2/9/48 
R.S. Brewster X R-11/17/36 


T.M. Schumacher X xX axe XG x x x x x AS x xX x x 

A.C. James x BN x X = R-12/31/39 

i. H. Ferry X= R-10/6/36 

W.M. Kingsley  X x aX x BSS ENS aS D-9/7/42 

W. W. Carman x AG Os ENS x BX x R-2/1/42 

M. 1. Curry aS x X x x x x xX x xX ox x on S 

A. W. Loasby X D-11/24/36 

I. J. Shepard x aS x x x x AG D-8/22/42 

R. E. Coulson x AS ENS x x BN x R-2/6/42 

A. Berger xX XS x x x D-4/11/40 

W.1). Wood BS xX x x x x x OX S x x EX NG 

J... Olyphant, Jr. E-1/7/37 X x 4 R-12/18/41 

A. P. Osborn E-1/7/37 X aS ox BN ax BX x x x xX 

R. M. Price E-l/7/31 X Xx aX D-4/7/41 

Il. B, Campbell E-7/5/40 ox xX mx S BX R-5/1/45 

J.F. Wienken E-4/29/42 X x x R-4/25/46 

W. W. ILatton E-9/238/42 X x x EN 

C. C, Sheehan E-2/15/44 x R-10/10/46 

M.C. Valouch E-5/1/45 xX aS oS 

F. C. Nicodemus, Jr. E-10/10/46 X x 
E—Lleeted : 
R—Resigned 


D—Deceeased 


[Endorsed]: Filed Feb. 2, 1949. 
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The Western Pacifie Railroad Corporation 
Schedule of Payments Made to Officers, Counsel and Employees 
August 1, 1935 to Deeember 31, 1946 


Ang. 1, 1935- 
Name 12/31/35 1936 19387 1938 1939 1940 1941 1942 1943 1944 4945 1946 
T. M. Schumacher, President .......... $10,416.65 $25,000.00 $25,000.00 $25,000.00 $15,000.00 $15,000.00 $15,000.00 
M. J. Curry, President-Treasurer.... $4,125.00 $1,875.00 


M. J. Curry, Sceretary-Treasurer.... 2,250.00 5,400.00 5,400.00 5,400.00 3,300.00 3,300.00 3,300.00 275.00 

M. J. Curry—Expenses es 925,68 531.08 433,47 353.92 378.28 366.21 216.13 7.85 47.96 $115.83 $ 78.19 $ 79.15 
H. Brua Campbell, Counsel*. 2,083.30 5,000.00 5,000.00 5,000.00 5,000.00 5,000.00 5,000.00 2,500.00 1,041.65 6,000.00 
H. Brua Campbell, Count nee 1,935.82 

John F, Wienken, Seeretary ............ 916.63 416.65 


John F, Wienken ... 87.50 525.00 525.00 43.75 250.00 
C. E, Andrews..... 1,083.30 2,600.00 2,600.00 2,600.00 741.84 

W. C. Mittelberg 937.50 2,250.00 2,250.00 2,250.00 920,00 

J. M. Pugh........ 358.17 750.00 750.00 


312.50 750.00 810,00 810.00 340.00 340.00 340.00 340.00 141.65 
260.00 260.00 260.00 260.00 108.30 
250.00 600.00 660.00 660.00 240.00 240.00 240.00 240.00 100.00 


Lillian O'Neill 
C. C. Sheehan .. 


Thomas Keeley (D&RGW Tore) 112.62 

Whitman, Ransom, Coulson & Goetz (tax matter) 1,335.96 

Sloss & Turner (WPRR reorg.)...... 431.35 62.20 

W. V. Hodges (D&RGW reorg.).... 750.00 750,00 


Leroy Goodrich 
Marshall, All, Carey & Doub 


* Payments made to Pieree & Greer and F. C. Nicodemus, Jr. ineluded in this item. 


[Endorsed]: Filed Feb. 2, 1949, 


428.40 3,000.00 
6,000.00 


Western Pacific R.R. Company, ete. iis 
PLAINTIFE’S EXHIBIT No, 24 
The Western Pacific Railroad Corporation 
Schedule of Payments Made to Pierce and Greer, 
or H. Brua Campbell 
January 1, 1942 — December 31, 1945 

1942 
February Services for January, 1942... $ 208.33 
February Services for February, 1942 ...................... 208.33 
March Services for March, 1942.......................... 208.33 
April Services for April, 1942 00... 208.33 
May ecevices ior May, (040 208.33 
June mervices tor dune, 1942 0... 208.33 
July Services for July, 1942 oo... cee. 208.33 
August Services for August, 1942 00. 208.33 
September Services for September, 1942 ww... 208.33 
October Services for October, 1942 0... eee. 208.33 
November Services for N Gvember, 1942 2s: 208.338 
December Services for December, 1942 ........0.....-.-.-. 208.33 
‘TO 2a ee eee ene arene Scot oc eae $2,499.96 

1948 
January Services for January, 1948 ..................... $ 208.33 
October Services for February-May 1943, inel. ...... 833.38 
$1,041.66 

1944 

None 

1945 

August Expenditures re: reorganization 


PROCES CNG Ghee tee $1,935.82 ~ 
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PLAINTIFF’S EXHIBIT No. 26 
The Western Pacific Railroad Company 


Ballot 
(For straight voting) 


Special Meeting of Stockholders, March 26, 1945. 


The undersigned hereby vote(s) 134,738 shares of 
stock for the following-named persons to serve as di- 
rectors until the annual meeting of stockholders: 


Wakefield Baker J. A. Folger 
Edward H. Bell Harry C. Hagerty 
Edward G. Buckland Charles B. Henderson 
J. Reuben Clark, Jr. J. W. Mailliard, Jr. 
Robert E. Coulson EK. W. Mason 
Charles Elsey 

Proxies filed 


JAMES FOUNDATION OF 
NEW YORK, INC., 


A. C. JAMES CO. 


By /s/ ROBERT E. COULSON 
ROBERT E. COULSON 
Proxy or Proxies. 


Note: Ifa stockholder votes personally, his sig- 
hature must be placed on the first line. If the ballot 
is cast by proxy or proxies, the name of the stock- 
holder must be signed on the first line and the 
name(s) of the proxy or proxies on the next line or 
lines. If several stockholders are represented by 
proxy or proxies, such proxy or proxies may write 
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‘‘Proxies filed”’ on the first line and sign on the next 
line or lines. 


The Western Pacific Railroad Company 


Ballot 
(For straight voting) 


Annual Meeting of Stockholders, June 27, 1945. 


The undersigned hereby vote(s) 134,738 shares of 
stock for the following-named persons to serve as 
directors until Exe next annual meeting of stock- 
holders: | 


Wakefield Baker J. A. Folger 

Edward H. Bell ' Harry C. Hagerty 
Edward G. Buckland Charles B. Henderson 
J. Reuben Clark, Jr. J. W. Mailliard, Jr. 
Robert E. Coulson E. W. Mason 

Charles Elsey 


Proxies filed 


JAMES FOUNDATION 
OF NEW YORK, INC. 


A. C. JAMES CO. 


By /s/ ROBERT E. COULSON 
Proxy or Proxies. 


Note: Ifa stockholder votes personally, his sig: 
nature must be placed on the first line. If the ballot 
is cast by proxy or proxies, the name of the stock 
holder must be signed on the first line and the 
name(s) of the proxy or proxies on the next line 03 


$ 
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lines. If several stockholders are represented by 
proxy or proxies, such proxy or proxies may write 
‘*Proxies filed’’ on the first ine and sign on the next 
line or lines. 


The Western Pacific Railroad Company 


Ballot 
(For straight voting) 


Annual Meeting of Stockholders, June 26, 1946. 


The undersigned hereby vote(s) 208,892 shares of 
stock for the following-named persons to serve as 
directors until the next annual meeting of stock- 
holders : 


Wakefield Baker Harry C. Hagerty 
Edward H. Bell Charles B. Henderson 
J. Reuben Clark, Jr. Stuart Jenkins 
Robert E. Coulson J. W. Mailliard, Jr. 
Charles Hlsey E. W. Mason 
James A. Folger 

Proxies filed 


JAMES FOUNDATION OF 
NEW YORK, INC. 


By /s/ ROBERT E. COULSON 
Proxy or Proxies. 


Note: If a stockholder votes personally, his sig- 
nature must be placed on the first line. If the ballot 
is cast by proxy or proxies, the name of the stock- 

holder must be signed on the first line and the 
‘name(s) of the proxy or proxies on the next line or 
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lines. If several stockholders are represented by 
proxy or proxies, such proxy or proxies may write 
‘*Proxies filed’’ on the first line and sign on the next 
line or lines. 


The Western Pacific Railroad Company 


Ballot 
(For straight voting) 


Annual Meeting of Stockholders, June 25, 1947. 


The undersigned hereby vote(s) 208,892 shares of 
stock for the following-named persons to serve as 
directors until the next annual meeting of stock- 
holders: 


Wakefield Baker Harry OC. Hagerty 


Edward H. Bell Charles B. Henderson 
J. Reuben Clark, Jr. Stuart Jenkins 
Robert EK. Coulson J. W. Mailliard, Jr. 
Charles Elsey H. A. Mitchell 


James A. Folger 
Proxies filed from 


JAMES FOUNDATION OF 
NEW YORK, INC. 


By /s/ ROBERT E. COULSON and 
STUART JENKINS, 
Proxy or Proxies. 

Note: If a stockholder votes personally, his sig-— 
nature must be placed on the first line. If the ballot © 
is cast by proxy or proxies, the name of the stock-_ 
holder must be signed on the first line and the 
name(s) of the proxy or proxies on the next line ors 


, 
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lines. If several stockholders are represented by 
proxy or proxies, such proxy or proxies may write 
‘*Proxies filed’”’ on the first line and sign on the next 
line or lines. 


[Endorsed]: Filed Feb. 2, 1949. 


PLAINTIFE’S EXHIBIT No. 27 


Statement No. 1 
Sheet 4 of 4 Sheets 
Summary 


Statements of M. J. Curry, Asst. Treas. Covering Balances, Re- 
ceipts and Expenditures of W.P. RR. Co. Funds by New York 
Office for Period—March 15, 1948, to May 1, 1945 


Balances and Receipts 
Bermramnd: War 1) 1983 220-00. $ 2,224.96 
Received Mar. 16, 1948, to Dec. 17, 1943.... 40,700.00 $ 42,924.96 


} 


Received Jan. 14, 1944, to Dec. 19, 1944... 50,800.00 
Received Jan. 22, 1945, to Apr. 19, 1945... 14,500.00 
Receipts other than W.P. RR. Co. Remittances 348.85 
Total Balance and Receipts ........-...--.--.--..-00----0000 $108,573.81 
Disbursements 
Expended March to Dee. 19438 -...0.0... $40,836.11 
Expended January to Dee. 1944 0... 51,474.69 
Expended January to May 1945 .....0..0...... 14,872.82 
Mer! Expended by M. J. Curry ...0....-.20....0cce-seseee eee $107,183.62 
| Unexpended Balance Returned to 
| me ©. Bates, Treas., June 1945.............-...c-csec-c-oe000- $ 1,390.19 
_ Office of General Auditor 


San Francisco, California 
March 31, 1948 


[Endorsed]: Filed Feb. 2, 1949. 
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@reee @lobur, 
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Curry 


ace eyes Tey eres FACIRIG Rx BMAD COMEAST 0.8 
EXPEXSES G 5 ID TAIL OF BXPERD 


ArRIL mar am SLY = D003 SAPLESIBR STOMA 


O-18-45  aZl-45 R443 T1643 B= 16-45 
32009200 6.000000 4,500.00 4,400.00 6,600.00 


160.20 09.07 61 


‘B 


BERL! G6) Since toter eapemaitures fer Kared 1043 are inseparadle ae to periods, Mar. i te 18 anf mr. 15 a0 a1, 


total axpeoditures fer mesth are shorne 
(8) Renittense mde wy ohooh, drsce os g. 
trenemtttes by 0. 


KE. Co» Punds in Sank of Galiferaic, Sen Freneies 
Metl te A. J. Curry, for Gepooit to eredit of B.P. RR. Co. alte Chas 


——0 


ia fever of M. J. Curry, doet. Treas., mG 
tional Beak cf Mew Tork, 


6-18-43 10-15-45 
$,809200 $,000.00 


3678 
72.66 


38 
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o 


1,6686 
@ 625.00 
100,00 
CT 2 
@ 2,888.6 
(08 
RET 


WelT=43 
@,000.00 


» 
Ss 
e 


6 5,226.05 


40,700.00 


eBareat 


eo - Bb ‘De Beton, frees., San Praneleto t WH. J. Curry, 


dnount of Rent 200 000 600 600. 44 10-B0=46 11-20-44 tol dmas 

‘Tree 16-44 2-10-46 5-80-46 1844 ‘ * 
a eee ae A1008,68 6,800.00 «5600-00 44600.08 6,800.00 4,000.00 4,800.00 4,000.00 80,800.00 
J. Ourry from Bank of Manhatten, ef wmoelained 5 = 

megetys °y Gueot pala for tn 1218 by Geetern Feciflo Nalleng Do, , : 
Fetal Beo'¢. by B. Je Curry - 1644 : 8,85, 


~- iaTHAKNTS OF 8, Ja CURRY - ASST, TREASURER 
ES. 
ee 


Building Kmployees 
Bupt. of Docunente 

Sev York County Glerk 
Melivay Eaprees agency 


~ Contributions 

@ Statiatical abet. 
~ Motarisl Fee 

- Exg. Chas. 


J 1,280-00 1,280.00 1,260200 1,860.00 1,250-00 1,260.00 1,250.00 $15,000.00 
wry Meeed Oe TREE AGO) 2,28D 0 /1.880-00) 1, 260200) (2) Beg co) 1,250.09 vracoe, pent) fe397-00 
1 o Sree 778.00 978.00 973.00 ' 
828.00 628,00 626,90 we e00 
Se Brews Compbell eros as 
- . 
wary 6. 287.26 eeeree 
7 » Fienkeo 188.34 5 
- ities Omelet 185.38 SE 
Cal e Sbheeban = 4 
: Sissons Bosrcnen Pub. 200 8.48 4.00 os 
Motera Union Teleg. Coe . . 
Gever-Barley Cos 42.00 . - 
Ploneer Sarebousee 8.78 7.00 a2 
Geyetel Springs weter Co. 4.30 8.30 8.30 
Peerless Toeel supply Co. 2.10 2.10 2.10 
Bygenic Phone Service a AS . ° - - 
Qoemerce Clearing Bouse = . - a fed = 
Cansol. Stamp MEE. Cow 2.50 3.00 4.84 ; 3-08 = aes 
Gelcemith CO e 3.08 10.97 (ane 1.00 vo) 2.00 ate 
Batata & Bonre Corpe 128.06 78.00 41.07 63.98 60-38 aa.01 62.88 
¢ Pelephoue Co. 408.07 408.87 408 67 408.97 403 6€7 
Steas met "le Bank - Office Rent Boren Cott 36.08 32.61 32.80 38.68 36.20 
. . "© Blectrie Service S 5 6a - - 
Captrel Senover Bank 4 Trust Co = Services Paying Interest - = -_ iS eS 
a e « . © Oremation Joupons = Fi ve 7 12.81 8.42 1s.06 1.76 
Ms ke Brever Cos = Stetionery oe : Rae Sern : 3.78 - 
Maths Ry. Publtoetion Co. - Officiel Ride : g 2 Q = 2.73 - © 
Da Fi Urg. oe = Stationery ° e re 80.00 26.00 26.00 26.00 200 
@ivert Ooldman, Fells = Stampe - 60,00 26,00 S o pe a S 
Mewert, Wecoken 6 B11 - Fld. Boné - W. J. Curry S 12.89 * i . . . - - 
Aidreceograph Divne = Equip. Repatr - 8.22 o = z S - . - 
Matual Ribbon 4 Gerd. co. ~ carbone . 3603 = 2 a . . - : 
Eangten oo. = Megatives - $1.21 o a Ss S & - - 
@eaé Bc telly Oo. = Stlas 4 guide © 39.80 = 268 = 1@.12 - - 4086 
nited Service Frint. Corp. © Staty. . 5.88 12.19 c S a - - - 
Remington Aand = Equip. Bepaire ° o 2.06 z S & - - - 
Moye) Typeeriter Cc. © Ribbons = Alell a 2 & S . - 
acdresnogreph Din. = Fletea - o Seth & S - - - 
Penditk Frvee > Stationery = = ms = 2.73 c a S 
Tengton Co. = Pootestata ee = =; 5 - - 
Bamover Office Squip. Oo. - Cebinet eaniert = = 5 a - - o 
Waley-taton 5 Aner. Letters {20 - 2 = a - 38.38 - 
Sodys In Industriale ele : = : = 5 - - 
M11 Bt. Joum Beck Copy . & Cc = S - 
Gity of Mee Fork Occupancy Tax . = 2 £3 = - - 
fll th. Journal 8 - : 2 = = = - - 
Satleny age Pub. - iz = = oe . - - 
Cha Ae 6 - - - = = 2.80 3 5 
s Ghaeber of Com, = fatlone Buse - = = Si = 3.86 - < 
Albert Prank-Quentoer Lae Services = = as = a 3.00 = os 
Ry. Equip. & Pub. Go. - Focket List mm officials - : 2 = E S 1.86 - 
Surrougns Add. tach. Co. = Ribboa - o = x 3.75 - 
Traffic Servtne Corpn. = Subesription - = = = es a 
ry . - * ~ - 


ToTaLs 


Leea Taxes included ebove, elthheld and pels by WP RR. Co. SeP, 


@ 471-82 
Railroad Retirement Tax 3,806-76 $3876.57 
Pedere! Income Pax Sie” 
Grose Gietureed by @. J. Curry - — 900200 
Lees Frop'a. of Office Rent pala by Dan AR. @ $78.00 par os 
$52,474.00 
Wt Diebureed by a. J. Curry, 1644 
‘ $1,765.01 
Balance at Decamber 31, 1944 


TUTE, Menittances, azcept May 1944, sade ty check drewn on WP, RR. Co. fands in Bank oF Oelifcraie, San Prancleas, in favor of 


G. J» Curry, Asets Treas., an¢ transaitted by O. 3S. Mall to W. J. Curry for deposit to eredit of @.F. RRe Co. elth Dhase 
Met'l. Bent of Gee Tork. 


Mey 1644 Remittance made by check drag an funde ef #. 


firact to Chsee matt]. Bank of Bam Tork for Gepoeit to eredit of © 
any 


+ WR. Coy In Americana Trust Co. of San Preneleon, und telegraphed tp thea 
© RR. Coe 


(09 


ie thal Lot Lvecind SOPPLIED 


TEAR 1945 
PER M. J. CURRY, ASST. JREAS. STATIMERT OF 
M3 


* 00. + ly 1a 
(6) Remittances - %, C. Sates, Tre 
to M. Je Curry, Aset. Tress. See Tork 
Date Renitted 
Amount of Remittence 


Totel Reotd. Dy Me Jo Curry, 1945 


+, San Prancleso, 


‘THR WEBTERE PACIFIC BALIROAD COMPANY HGP ot rhoes 


HY TR worm oe RaILACAD Comeany 30 mS. @. Jo CURRY, ASSISTANT “Lorpsckes +} 


Tamcop ANGE 25, 1045 50 way 1, 1048 : 
ai 
wmasx AARUANZ wancE an; MAL ‘TOTALS 
a 
$1,763.01 @ 1,765.02 
1-82-45 9-21-45 8-19-45 
4,009.00 3,600.00 3,600.00 - 24,500.00 


$19,263.01 


FER Dé&talL FROM MONTHLY STATEMENTS OF @. J. CURRY, 
ST OV 


* i. Schumacher felery 
. Expmaee 
fle Je Curr: Balery 


J. @. Weinken 
tary 0. Yelouoh 


Lillian O'fai11 


Cetherine Sheehan Salary 
‘Ona @ations) Bank je Rent 
ry . ry riolty 
Treffio Borld Subsoriptica 
Goldsmith Grose Stetioery 
a. 8 Srever & Co. Stationery 
Syaenic Fhone Service Services 


Crystal Spge. Water Co. 
Peerlese Towel Supply Ooe 
Weatern Union Telegraph Cow 
Gee York Telephone Co. 


albert Goldzan Pills = Poatese 
Qtanderd & Poors Corps - Services 
flonser Warehouses = Thee. Aeot 
Commerce Clearing fouse = Tex Service 
United Service frig. Corp. ~ Stationery 
ber-Barley Co. = Stetimerp - 
Wachle Rye Puds Coe = Official Quide - 
AeMle Marquis Gos = Who's who - 
The Signature Co. = Services - 
Centrvl Hanover Geng & Trust Co. = Servioss faying Interest - 
Pioneer Marehousss = Cartage - 
= Photostats - 
1 = Subsoriptica - 
Addresaing Mach. @ Squip. Co« ~ Riddon - 
Stewert-Benckss 4 #111 - Fid. Soné-w. J. Curry - 
Rand Bc llally & Co. = guide - 50.90 
Langtoa Cos, Ince - Stationers - - 9.43 79 3210 
TOTALS 943. 
ase Taxes included in above, eithbeld end paid bp 
W.fe RRs Co, San Francieoos 
Rellroad Retirement Jax $ 161.90 
Pedervl Income Tax 1,226,080 1,578.60 
GQroas disbureed by &@. J. Curry $16,252.78 
Tease Prop. of office rental paid by 
DARE RR. @ $75.00 per wonth 376.00 
Tose Uollections froe indiviguals for 
personel telephone tolle a 
Met diebureed by M. J. curry, 1946 $14,672,869 
Mle Je Curry - Asote Treas. Bal. at 6-31-45 $ 1,590.19 
flecds by Tress. Ge C. Sates - San Franoleco, 
from dest. Trease #. Je Uurry, Mes York, Ame 1945 $24,390.18 


MOTE: (A) Bapenditures chosen sbove for way 1945, cover expense of maintaining Bae Tora Office 
for purpose of paying Gills inourred prior thersto and closing offi 


{8} Ramittanses made bp eheok, dren 06 Wks ee Cos funds in Bank of Californie, San 


Francisco, A favor of 
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=~] 
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a P, COMP, q 3 ” 


! 
STATDMSNT SHOWING ALL PAYMENTS MADE BY THE WESTERN PACIFIC RAILROAD COMPANY TO SITHER MA. T. #, SCHUMACHER, 
3: 


WR. Me J, CURRY, OM MISS MARY VALOUCS IM ADDITION TO TH PAMENTS INC. mm wT HO. 1 


FERTOD MARCH 16, 19435 TO mance 31, 1948 


Zane FEDAUAY arch APRIL aX UE Lt agwisT«SEPTEAPM CoTODER OVBERR DEBER 01a 


1945 
as sckemackar Praca ven Psy pear og 1, 000.09 $1,000-00 $1,000.00 $1,000+00 $1,000.00 $1,000.00 $1, 090.00 § 6,000.00 
M. 3. Cur: - Pension 80.54 80.54 60.54 @35.32 
Bary G. Yeloush = Severance Fey $1,259.75 o = S = 7 - - 1,230.76 
ee eee 
TOTAL - 1945 1,230.76 $1,247 .74 $1,051.34 $1,000.64 $1,080.54 91,080-54 $1,089.54 $1,000.54 $1,089.54 $10,070.07 
[Bar 1946 
T. Me Sohunscher - Fenelon $1,000.00 $1,000.00 $1,000.00 #1, 900.90 $1,090. 90 $1,000.00 $1,000.00 §1,000.00 $1, 000400 $1,000.00 $1,000-00 $1,000.00 $12,000.00 
ws: J. Curry eifedelod 8065 eP.54 80.56 80.84 80.54 80.84 Bed 1,074.48 
TOTAL - 1045 
yer 1947 
| 
rs ateeees ner 5 $1,000.00 $1,000.00 #1,000.00 $1,000.00 $1,000.00 $1,000.00 $1,000.00 $1,000.00 $1, 000.00 $1,000.00 $1,000.00 $1, 040400 $12,000.00 
ue J. Curry aS 80.5: O64 | 80.4 6.54 80.54 80.64 80.5 89654 60.54 80.64 1,074.68 
| TOTAL ~ 1047 $2,029.54 $1,080 
' 
= Pension $1,090.00 $1,000.00 ‘ ° # 2,000.00 
| ~ Ponsion 80.54 | 88.54 80.64 268,82 
| TOTAL TO Manon 31, 1948 $1,059.66 $1,089.54 89.54 2,269.6¢ 
TOTAL ADDITIONAL AND SUBSEWENT PAYMENTS $38,495 65 


Of!toe of denersl auditor 
Sen Prancteog, california 
Mroh 31, 1048 
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Assistant Secretary 


Assistant Secretary 


Apsiotant Secretary 
Aseistant Secretary 
Treasurer 


Aseletant Treasurer 


General auditor 


Assistant te President 


Office of Bacretary, 
Man Prenolect, Calif., 
Petruary 12, Yous. 


meet ct mb eat, 


Joar mi 

1935 1536 
Charles Kisey Same 
4. C. James Same 
T.B.Schumcher Jaes 
EU. Meson Sane 
J. ¥. Hogan Samo 
. J. Curry Same 
‘a -_- 
¥. G. Bruen Same 
Ce Le Droit Same 
EB. C. Setes Gane 
D.C.Dedraft aes 


'ouy 


cya d 
Year Year 
1937 1938 
Bae fans 
Same Cane 
Gane Gene 
Sas fam 
Jo Ps Ee 
a= to edt 
Vacant fron 
8/29/38 
Sane Same 
W.G,Bruen 8 C. L. Droit 
to 8/9, 
C.L.Droi 
from 8/9/37 
C.LeDroit Logan Paine 
to 8/9/37 
from 8/9/37 
Sane Saue 
Same fame 


{ER WESTERN PACIFIC RAILROAD COMPANY 


ai 


OFFICERS AND TEAMS THERE OP, JANUAR? 1. 


i 


Jeoar Tear Year Year Year Year Year 7 Tear Year 1948 
1939. 19h0 isl 192 , ah gis 19k5 i9ue 19h7 to Date 
Same Bane tam Same ‘e Sane ame Sane tam Sane a 
pee Pees jmoeeeene Cersceces wenewce(HO Chairman of Board elected) --------—20- eee enna cane cee ceee nee e nena ee 
tom Same dane Same Base T.E.@clum cher (Ho Chairman of Executive Comittee elested)=- 
so 12/28/4h 
Seno Same fase Same Sass fane fans R. Hy oye Ed .Mitchell fame 
to 
Med Wt: 
tron TAAL 
Yecant Vacant ARAL ROE. Poulterer Sane tase Game Gaag fans Gass 
&. a 
from 
fase Sane ans i Same fame g J. = - 
te WsoAs" 
Ho successor 
elected, 
= _- = Sao Game 
- om oe Sane ones 
Same Same Same Gane Same 
Sama Same Same Sana tame 
a _ - oo ee 
- _ - Same Same 
~ oe oo Same Cane 
Sane tare Tams Faro Same 
- - ~~ Same Same 
Same Same Same D.C.DeGrefe C.P-Russell fans 
te 6/27/46 
CoP. Ruses. 
from 6/21, 
- - = Gane Gane fame 


foL 


Western Pacific R.R. Company, ete. 1735 
PLAINTIFE’S EXHIBIT No. 28 


Memorandum for File 


Supplementing information on the Memorandum of Confer- 
ence dated June 2, 1943, relating to assumption of certain salaries 
and expenses of the New York office by the Trustees, the following 


details are for record: 


Previ- Previ- 


Total 


| 

ously ously now to be 

| paidby paidby paid by Annual 
Trustees W.P. Corp. Trustees Total 

| See CUrry.................. $ 600.00 $375.00 $ 975.00 $11,700.00 

| H. Brua Campbell ...... 416.66 208.33 625.00 —_7,500.00 

| Mary C. Valouch ........ 191.66 28.30 220.00 2,640.00 

_ John F, Wienken ........ 156.25 83.33 239.58+ 2,875.00 


Lillian O’Neill 


BEE 148.33 21.66 


Catharine C. Sheehan 145.00 20.00 


| Total Salary Roll ....$1,657.90 $736.65 $2,394.58 $28,735.00 


170.00 
165.00 


2,040.00 
1,980.00 


(Monthly accounts adjusted end of year to annual totals) 


pament Offices ............... 188.34 188.34 
' Electric (approx.).... 18.00 18.00 
fevorage (approx.) .... «...... 14.00 


Phone (approx.) ....As req’d 25.00 
[pstage (approx.) ..As req’d 18.00 


Miscellaneous Expenses 


376.68 (Month tomonth) 


36.00 
14.00 
4 


? 


| Total former W.P. Corp. proportion 1,009.00 


San Francisco 
June 2, 1943 
| (E.W.E.) 


| [Endorsed]: Filed Feb. 2, 1949. 


| 
4 


| 


Western Pacific R.R. Company, ete. 1737 
PLAINTIFF’S EXHIBIT No. 29 


New York, January 27, 1943. 
Mr. Curry: 


My secretary, Mary C. Valouch, who has been do- 
Ing my work since Walter Mittelberg left, has, as 
you know, assumed additional duties, particularly of 
a research and statistical character and handles our 
tax matters. 

She is doing this work in a satisfactory manner 
so I am increasing her salary, effective J anuary 1, 
1943, on The Western Pacific Railroad Company 
payroll to $2,300 per year, which is an increase of 
$300 a year over her present salary—my. former sec- 
retary received $3,400 a year from the Company. 

Please arrange your payroll accordingly. 


T. M. SCHUMACHER 
(Original signed by) TT. M. Schumacher. 


[Endorsed]: Filed Feb. 2, 1949. 


SS 


1738 Western Pacific R.R. Corp., et al., vs. 
PLAINTIFF’S EXHIBIT No. 30 


Memorandum of Conference 
June 2, 1943. 


At a conference held today between Messrs. Schu- 
macher, Ehrman, Matthew and Elsey, it was agreed 
that the following changes should be made with re- 
spect to employes and expenses of the New York 
office: 


1. Effective as of June 1, 1948, all employes of the 
New York office heretofore acting as joint employes 
of the Reorganization Trustees and The Western 
Pacific Railroad Corporation will be taken over as 
full time employes of the Trustees, viz: 


M. J. Curry 

H. Brua Campbell 
Mary C. Valouch 
John EF. Wienken 
Lillian O’Neill 
Catherine C. Sheehan 


2. The Trustes will assume the full rental of the 
New York office, together with all expenses for mis- 
cellaneous supplies and services incident to mainte- 
nance of the quarters. 


3. It was understood that the above changes will 
increase the Trustees’ expenses by approximately 
$1,000 per month. Mr. Curry will continue to report 
to the General Auditor, as heretofore, details as to 
salaries and expenses but on the single employer ba- 
sis now agreed upon. 


Western Pacific kR.R. Company, ete. 1739 


4. It was agreed that the Trustees would not pay 
any part of the Corporation’s franchise tax 
($1691.75 to April 1944). 


o. Although the employes above mentioned will be 
receiving more compensation from the Trustees than 
formerly, it is the opinion of Mr. Dooling that no 
authority will be required from the Salary Stabili- 
zation Unit of the Bureau of Internal Revenue with 
respect to Mr. Curry or from the War Labor Board, 
with respect to other employes, since none of them 
will be receiving more compensation from a single 
employer than they formerly received as joint em- 
ployes. 


6. It was understood that Mr. Schumacher would 
make necessary application to the Reconstruction 
Finance Corporation to cover Mr. Curry’s increased 
salary on the Trustees’ payroll, such consent from 
the R.F.C. being necessary in accord with terms of 
the Trustees’ loan agreement with R.F.C. 


CHARLES ELSEY. 


Copy to Mr. T. M. Schumacher 
Mr. Sidney M. Ehrman 
Mr. Allan P. Matthew 
Mr. D. C. DeGraff 
Mr. E. C. Bates 


San Francisco, California, 
June 7, 1943. 
(EWE) 


1740 Western Pacific R.R. Corp., et al., vs. 


The Western Pacific Railroad Company 


37 Wall Street, 
New York. 
June 18, 1943. 


Mr. Charles B. Henderson, Chairman, 
Reconstruction Finance Corporation, 
Washington, D. C. 


Dear Mr. Henderson: 


Pursuant to Subdivision (a), Item 3, of Agree- 
ment dated November 23, 1938, between the under- 
signed Trustees in Reorganization of The Western 
Pacific Railroad Company, Debtor, and the Recon- 
struction Finance Corporation, and supplements 
thereto, filed on December 2, 1940 and December 1, 
1941, this is to respectfully request the written con- 
sent of the Reconstruction Finance Corporation to 
the folllowing changes in salaries, effective June 1, 
1943: 

Mr. M. J. Curry, Vice President, Assistant Secre- 
tary and Assistant Treasurer, in our 37 Wall Street, 
New York Office, to be increased from $600 to $975 
per month. 

Mr. H. Brua Campbell, of Pierce & Greer, Coun- 
sel at New York, 40 Wall Street, to be increased 
from $416.66 to $625. per month. 

These changes are brought about by reason of the 
fact that, effective as of June 1, 1943, all employees 
of the New York Office heretofore acting as joint 
employees of the Reorganization Trustees and The 


Western Pacific R.R. Company, etc. 1741 


Western Pacific Railroad Corporation (holding com- 
pany) will be taken over as full time employees by 
the Trustees of the Debtor Company. 

The total compensation paid Mr. Curry and Mr. 
Campbell are shown in Exhibit ‘‘C”’ attached to the 
aforementioned agreement. Mr. Curry’s total salary 
(amended in accordance with your letter of March 
20, 1943) remains unchanged. Mr. Campbell’s total 
salary, however, is $208.33 per month less than shown 
on Exhibit ‘‘C.”’ 

Your Corporation’s consent to the aforementioned 
changes will be appreciated. 


Yours very truly, 


T. M. SCHUMACHER & 
SIDNEY M. EHRMANN, 
Trustees in Reorganization, 


THE WESTERN PACIFIC 
RAILROAD COMPANY, 


By /s/ T. M. SCHUMACHER, 
One of the Trustees. 


ec. Messrs. Ehrman, Elsey, Matthew & Nicodemus. 


[Endorsed]: Filed Feb. 2, 1949. 


1742 Western Pacific R.R. Corp., et al., vs. 


PLAINTIFF’S EXHIBIT No. 31 


November 9, 1943 
Col. Robert E. Coulson 
40 Wall Street 
New York 5, N. Y. 


Re: Western Pacific Reorganization 


Dear Col. Coulson: 

This will acknowledge receipt of your firm’s let- 
ter of November 8, 1943, enclosing the report of 
the Reorganization Committee of the selection of 
officers and counsel and the designation of mailing 
address and adoption of by-laws. 

This also seems very formal and excessively regu- 
lar but nevertheless I wish to write informally 
to congratulate the Reorganization Committee on 
the selection of your firm as its counsel. As counsel 
for the Debtor as well as for the Western Pa- 
cific Railroad Corporation I stand ready to cooper- 
ate to the fullest extent in expediting the reor- 
ganization. 

At the risk of possible repetition of what I have 
said to you personally I think your firm will ren- 
der a distinct service if it insists on the prepara- 
tion of trust indentures of a somewhat different 
character than those that have been used in re- 
cent reorganizations. 

Yours very truly, 
F. C. NICODEMUS, JR. 
Ce: 
Mr. T. M. Schumacher. 


[Endorsed]: Filed Feb. 2, 1949. 


Western Pacific R.R. Company, ete. 1743 
PLAINTIFF’S EXHIBIT No. 32A 


April 21, 1945 
Mr. Charles Elsey, President 
The Western Pacific Railroad Company 
526 Mission Street 
San Francisco, California 


Dear Mr. Elsey: 


Since Mr. Droit left I have spent some time dis- 
cussing with Mr. Schumacher and Mr. Curry some 
of the problems incident to the closing of the office 
of The Western Pacific Railroad Company at 37 
Wall Street. In this connection I have made cer- 
tain suggestions, some of which are not a matter 
of concern to your company but one of which at 
least is understood to be subject to your approval. 

As to Miss Vauloch and Miss O’Neill who have 
been in the office at 37 Wall Street, I have agreed 
to employ them in this office quite independently 
of any tax work being done for your company. 
They will, of course, lose their Railroad Retirement 
protection since they leave the employ of a car- 
rier but for that they are compensated by the six 
months’ severance allowance, which I understand 


your company to have provided. In our opinion 


the fact that they promptly take employment in 
this office will have no bearing on the six months’ 
retirement allowance you are giving them. 

Mrs. Sheehan, who has been in the office at 37 
Wall Street, is not desirous of taking other employ- 
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ment at the moment and seems quite satisfied with 
her six months’ severance provision. 

As to Mr. Wienken, there seems to be no other 
course than for him, with the protection of his six 
months’ severance pay, to secure other employment. 
We are not able to make any place for him in this 
organization or to justify any arrangement to se- 
eure his availability in connection with pending 
tax problems of your company. 

As to Mr. Curry, my suggestion has been that 
this office retain his services for the present on 
an annual basis to make investigations and fur- 
nish us with reports and to be available as a witness 
in connection with the pending tax questions which 
your company has up with the Federal Govern- 
ment. As president of the old holding company, 
which is a party in interest (without financial 
stake) in the consolidated return period, it seems 
to us essential that we have Mr. Curry available 
to secure us necessary data from the files of the 
holding company. On the other hand, it is not 
feasible for the holding company to maintain a 
New York office on its own account because of cer- 
tain tax problems which arise under New York 
State laws. Under the arrangement which I have 
proposed, we would make available to Mr. Curry an 
office in which he could go over tax data in connec- 
tion with studies and reports we desire and furnish 
him with stenographic assistance in compiling his 
reports. He would not, in any sense, be an ‘‘em- 
ployee”’ of this office. It is our opinion that such 
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work as an independent contractor would not con- 
stitute “entering the service’ of the operating 
company so as to prevent payments to him under 
the Provisional Retirement Plan of your company 
even though we expected, as we would, to be reim- 
bursed by your company for the annual retainer 
paid him as an expense of the tax proceeding. 
The same applies, we think, to the Railroad Re- 
tirement benefits which Mr. Curry will receive, al- 
though we have made no extended study on this 
point. Mr. Curry, however, will have to resign his 
position as a nominal vice president of the Denver 
and Rio Grande for the purpose of stock transfers, 
in which connection he has been receiving compen- 
sation. Otherwise his Railroad Retirement bene- 
fits would not accrue. 

The amount I suggest by way of annual retainer 
to Mr. Curry from this firm is $3,000. There is 
ho doubt in my mind that his usefulness in con- 
nection with the tax matters will justify such a 
payment to him for the next year or two. Taken 
together with his Railroad Retirement payments 
and his Provisional Retirement Plan payment, this 
proposed retainer will also serve to tide him over 
a period which would otherwise be somewhat diffi- 
cult for him. 

Everyone seems to be in the mood to be quite 
content and happy if a program, such as is outlined 
above, can be worked out. This does not mean 
that Mr. Schumacher views with pleasure not hav- 
ing an office available and he still expresses some 
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concern as to whether the Western Pacific is wise 
to be without a New York office other than traffic 
offices. Also, I received a rather vehement pro- 
test from Mr. Nicodemus, whose solution was to 
have the holding company, in conjunction with the 
Denver and Rio Grande, continue to maintain the 
office at 37 Wall Street on a substantially reduced 
scale. There are, however, obstacles to any such 
program which seem to me to be insuperable. 

Please let me have, as promptly as you can, your 
reaction to that part of the program outlined above 
in which the operating company has a definite in- 
terest, viz., the proposed retainer to Mr. Curry to 
be paid by us and reimbursed to us as one of our 
disbursements in connection with the pending tax 
matters. 

Sincerely yours, 
/3s/ ROBERT E. COULSON. 


[Stamped]: The Western Pacific R.R. Co., 
President, Apr. 24, 1945. 


[Endorsed]: Filed Feb. 2, 1949. 


PLAINTIFE’S EXHIBIT No. 39e 


April 8, 1943 
Col. Robert E. Coulson 
40 Wall Street 
New York, N. Y. 


Dear Col. Coulson: 
Referring to my recommendation to Messrs. 
Schumacher and Ehrman that your firm be en- 
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gaged as advisory counsel to aid Mr. Matthew and 
me in the solution of the serious problems that 
will arise in connection with the preparation of 
final Federal tax returns for the calendar year 
1942, I am just in receipt of advice from Mr. Schu- 
macher that this recommendation in which Mr. Mat- 
thew has concurred is agreeable to the two Trustees 
and that they desire me to arrange forthwith for 
your firm’s services. 

Since you already have advised me informally of 
your firm’s willingness to undertake this work T 
write merely to confirm the arrangement and to 
say that I will hold myself in readiness to confer 
with your Mr. Polk and to make available to him 
such data as has been supplied to me and such 
further data as he may desire. 

The firm of Lybrand, Ross and Montgomery has 
been employed in connection with certain account- 
ing problem and I understand their services will 
be available to us to the extent that we deem nec- 
essary. 

Yours very truly, 


/s/ #. C. NICODEMUS, JR. 


[Endorsed: Filed Feb. 2, 1949. 
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PLAINTIFF’S EXHIBIT No. 39F 


April 20, 1943 
F. C. Nicodemus, Jr., Esq. 
40 Wall Street 
New York, N. Y. 


Western Pacific 


Dear My. Nicodemus: 


This is a belated acknowledgement of your letter 
of April 8, 1948. I had assumed from its text and 
from the fact that Mr. Polk and you were already 
at work when I received your letter that you needed 
no formal acknowledgment. However, it may be 
better, as a matter of record, that you should have 
a formal acknowledgment of the fact that we have 
undertaken the Federal tax work for the Trus- 
tees as advisory counsel in conjunction with your- 
self and Mr. Matthews. 


Sincerely yours, 


/s/ ROBERT E. COULSON. 


[Endorsed]: Filed Feb. 2, 1949. 
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PLAINTIFE’S EXHIBIT No. 42 
The Western Pacific Railroad Company 
| November 15, 1948 


To Whitman, Ransom, Coulson & Goetz, Dr., At- 
torneys and Counsellors at Law, 40 Wall Street, 
New York. 


Final statement covering professional 
services in connection with Federal tax 
disputes as to the taxable period from 
January 1, 1942, through April 30, 


LM ¢oo0e i $300,000.00 
Retainer payments, July 1, 1945, to 
December 31, 1948, to M. J. Curry..... 10,500.00 
MCR N Wire. c,, wa paian Bade dee cas $310,500.00 
Received Payment, 


Whitman, Ransom, Coulson & Goetz 
40 Wall Street, New York 


December 19, 1947 


Mr. Charles Elsey, President 
The Western Pacific Railroad Company 
026 Mission Street 

San Francisco, California 


Dear Mr. Elsey: 


In connection with the tax work which I and my 
associates have been carrying on for The Western 
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Pacific Railroad Company during the 1947 calen- 
dar year I have had prepared a statement which 
is enclosed. This statement covers such services 
on a time basis and does not purport to include 
any fee for the substantial tax savings effected for 
the period from 1942 through the first four months 
of 1944. You will, I think, concur in my view that 
any statement covering the fee for this special 
tax matter should not be determined or submitted 
until any possibility that the settlement agreement 
might be reopened by the Treasury Department 
is foreclosed by the expiration of the statutory 
period of limitations as to all the taxable years in- 
volved, and possibly even until there is at least a 
preliminary determination in the pending ltiga- 
tion in which The Western Pacific Railroad Cor- 
poration is seeking to assert an interest in such 
tax savings. 

When you have reviewed the enclosed statement 
for current services, and the disbursements in con- 
nection therewith, please call me up if there is 
any question in your mind about them. From the 
standpoint of The Western Pacific Railroad Com- 
pany it might be better to have any payment made 
on account of these services made during the cur- 
rent calendar year. 


Sincerely yours, — 
/s/ JAMES K. POLK. 


[Stamped]: The Western Pacific Railroad Co., 
President, Dec. 22, 1947. 
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Whitman, Ransome, Coulson & Goetz 
40 Wall Street, New York 


November 15, 1948 
Mr. Charles Elsey, President 
The Western Pacific Railroad Company 
026 Mission Street 
San Francisco, California 


Dear Mr. Elsey: 

On December 19, 1947, I wrote you as to the time 
when a bill should be rendered covering the serv- 
ices of myself and my associates in connection with 
the special Federal tax matter which resulted in 
substantial tax savings for the period from Janu- 
ary 1, 1942 to May 1, 1944. It was suggested in 
my letter that no statement should be submitted for 
this special tax matter until the settlement agree- 
ment was protected from any suggestion on the 
part of the Treasury Department that the matter 
be reopened prior to the expiration of the statu- 
tory period of limitations as to all the taxable years 
involved. The statutory period of limitations as to 
the years involved ended on June 30th of this year 
and so far as that element is concerned there is 
no reason why a final statement should not be ren- 
dered. 

My letter of December 19, 1947 also raised for 
consideration the possibility that a final bill might 
'be deferred until there had been at least a pre- 
liminary determination in connection with the liti- 

gation in which the Western Pacific Railroad Cor- 
poration is seeking to assert an interest in the bene- 
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fits derived by The Western Pacific Railroad Com- 
pany from the final disposition with the Treasury 
Department of the issues for the taxable period 
mentioned. We have given consideration to this 
aspect of the matter and have reached the conclu- 
sion that the balance of advantage to your company 
would be to have a final bill rendered during the 
calendar year 1948. You will no doubt wish to dis- 
cuss this aspect of the matter with Mr. Matthew, as 
counsel for your company in the pending litiga- 
tion between The Western Pacific Railroad Cor- 
poration and your company. 

In order to put this matter in concrete form, 
J am enclosing a statement covering such services. 
The amount shown by this statement seems to us 
to represent a fair and reasonable basis of charge. 
In addition the statement shows the retainer pay- 
ments which have been made and are being made 
through this office until the end of the current year 
to Mr. Curry in order that he might be available 
for research and as a witness in the event the mat- 
ter had gone to trial instead of being settled. 

If there is any aspect of this matter as to which 
you wish further information, do not hesitate to 
call me up here in the office. 


Sincerely yours, 
/s/ JAMES K. POLK. 
[Stamped]: The Western Pacific Railroad Co., 
President, Nov. 19, 1948. 
[Endorsed]: Filed Feb. 2, 1949. 
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PLAINTIFF’S EXHIBIT No. 43 


Whitman, Ransom, Coulson & Goetz 
40 Wall Street, New York 


July 25, 1944 
M. J. Curry, Esq., President, 
The Western Pacific Railroad Corporation, 
37 Wall Street, 
New York 5, N. Y. 


Dear My. Curry: 


We have given the matter of adoption of de- 
clared value on the 1944 Capital Stock Tax Re- 
turn for The Western Pacific Railroad Corpora- 
tion consideration after discussing with Miss Va- 
louch and Mr. Reilly the present estimates of de- 
clared value excess profits tax net income for the 
calendar year 1944, 

You realize that the tax statute does not at- 
tempt to require a measurement of real or actual 
value of the capital stock and that the problem in- 
volved in the adoption of a declared value is one 
of selecting an amount which will ineur a mini- 
mum combined capital stock tax and declared value 
excess profits tax liability. The adoption of a de- 
clared value of at least ten times the estimated tax-_ 
able income for the year 1944 is necessary to es- 
cape the declared value excess profits tax provi- 
Sions of the Act and a reasonable margin of pro- 
tection must be added to provide for possible in- 
creases in taxable income over any present estimate. 

The best judgment of the Company officials and 
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employees would seem to be that there will be no 
declared value excess profits tax net income derived 
by the Corporation for the calendar year 1944. Ac- 
cordingly, it is believed that the capital stock tax 
return may properly reflect a declared valuation of 
zero for the Western Pacific Railroad Corporation. 

We have also reviewed the draft of the capital 
stock tax return and accompanying statement of 
Trustees which has been prepared for I'he West- 
ern Pacific Railroad Company. Since it is believed 
that the Corporation will not have title to the prop- 
erty during the calendar year 1944 and the owner- 
ship will continue in the Trustees in Reorganiza- 
tion, the return and accompanying statement of 
Trustees reflects no capital stock tax liability for 
The Western Pacific Railroad Company. 

Review has also been had of the copies of capi- 
tal stock tax returns proposed to be filed for the 
Sacramento Northern Railway, the Tidewater 
Standard Railway Company, The Western Realty 
Company, the Standard Realty and Development 
Company and the Delta Finance Company, Ltd. As 
previously stated, the basis of the declaration of value 
should be at least ten times the estimated declared 
value excess profits tax net income of each corpora- 
tion. Under the method of computing the declared 
value excess profits tax liabiltiy this income is sub- 
stantial statutory revenue less statutory deductions, 
the net result of which is reduced by 85% of the divi-| 
dends received from domestic corporations and by 
10% of the valuation declared on the capital stock ) 

. 
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tax return. It is assumed that the respective cor- 
porate officials have based their declarations of 
value on estimates of income for these Companies 
for the year 1944 so ag to eliminate through the 
10% credit on the declared value any declared 
value excess profits tax net income. We have no 
means of reviewing with the Company officials the 
estimates of income which formed the bases for 
the adopted values set forth in the capital stock 
tax returns. 

The copies of the returns which were submitted 
with your letter of July 19th are herewith returned 
to you. It is requested that at your convenience 
copies of these papers be furnished us for our files. 
It is assumed that you will wire Mr. DeGraff SO 
that the returns may be timely filed by him. 


Very truly yours, 


WHITMAN, RANSOM, COUL- 
SON & GOETZ. 


July 26, 1944 
Via air mail: Special Delivery. 
Mr. D. C. DeGraff, General Auditor, 
The Western Pacific Railroad Company, 
926 Mission Street, 
San Francisco 5, Calif. 


Dear Mr. DeGraff: 

After receiving copies of the 1944 Returns of Cap- 
ital Stock Tax, which were enclosed with your let- 
ter of July 21st, they were delivered to Our Wax 
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Counsel, Mr. James K. Polk of Whitman, Ransom, 
Coulson & Goetz, for his review, having previously 
submitted to him for consideration the question of 
the parent company’s Capital Stock Tax Return. 

I am in receipt of a reply from his firm, copy of 
which I am enclosing for your information. 

T am also enclosing 1944 Return of Capital Stock 
Tax for The Western Pacific Railroad Company 
and Statement of Trustees, both executed by Mr. 
T. M. Schumacher, as Trustee. We would appre- 
ciate it if you will send us conformed copies of all 
returns filed for our records. 


Yours very truly, 


/s/ M. J. CURRY. 


ec. Mr. James K. Polk on 
Mr. F. C. Nicodemus, Jr. 


[Endorsed]: Filed Feb. 2, 1949. 
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PLAINTIFF’S EXHIBIT No. 50 


Whitman, Ransom, Coulson & Goetz 
40 Wall Street, New York 


May 20, 1943 
Mr, M. J. Curry, 
Vice President, 
Western Pacific Railroad Company, 
37 Wall Street, 
New York, N. Y. 


Dear Mr. Curry: 


On May 15, there were filed at the Office of the 
Collector of Internal Revenue, Custom House, New 
York, the Federal income, excess profits tax and 
declared value excess profits tax returns for the 
Western Pacific Railroad Company and its affiili- 
ated corporations. The items entering into the 
preparation of these returns were reviewed by us 
and on the basis of the informaiton available, it is 
believed that the returns as filed met all of the 
conditions of the Internal Revenue Code and Bu- 
reau regulations in respect of the substantive mat- 
ter contained therein and of supporting schedules. 

It is believed, however, that a considerable 
amount of supporting detail and underlying data | 
must be prepared in order that the figures set forth 
in the return can be supported upon subsequent 
Bureau audit. While it is true that much of this 
underlying detail will relate to the earnings and 
\ profits determination which, in turn, will probably 


1758 Western Pacific R.R. Corp., et al., vs. 


Plaintiff’s Exhibit No. 50—(Continued) 

have little effect upon invested capital, it is be- 
lieved, however, desirable that the research be car- 
ried through in order that the position we assert 
in the returns may be hedged against the adverse 
implications of possible distributions out of capital 
which may have occurred up to the date of the last 
dividend payment in 1927. Further, we have used 
in the returns, book costs as bases for the affihated 
corporations’ stock investments which again may 
require adjustments, possible of determination only 
after such analyses. 

It is also believed desirable to have a more com- 
plete review made of the computation of the un- 
used excess profits credit adjustment. In the re- 
turn as filed, it was assumed that the invested 
capital base for the years 1940 and 1941 was sub- 
stantially the same as for the taxable year 1942. 
Undoubtedly, changes will be indicated when the 
schedules for borrowed invested capital and inad- 
missible adjustments for 1940 and 1941 have been 
prepared in detail. This adjustment will, in all 
probability, have no effect upon the 1942 tax return 
but will afford a more proper basis for administra- 
tive consideration of tax matters for 1943 and sub- 
sequent years. 

Tt is further noted that a historical development 
of the profit and loss accounts of the several com- 
panies, not only as disclosed in their books, but as 
set forth in the reconciliations reported in prior 
Federal income tax returns, will bring to light any 
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Plaintiff’s Exhibit No. 50—(Continued) 
instances of write-ups, write-downs, etc. The sur- 
vey of this character will also serve to establish 
more definite amounts of net operating loss deduc- 
tions and cariyovers. 

Both in connection with the review of the de- 
ductions claimed for depreciation and the amounts 
shown for fixed capital investment returns, it will 
be helpful to review the significant tax positions 
adopted by the company and accepted by the Bu- 
reau of Internal Revenue in connection with the 
audits by the Bureau of Internal Revenue of prior 
year income tax returns. While not estopped by 
prior considerations and decisions, the Bureau may 
be disinclined to depart from previous determina- 
tions of basis of fixed capital investments as shown 
by treatment in computing depreciation deductions 
and in computing gains and losses upon the dispo- 
sition of assets. 

It may also be noted that it is clearly demon- 
strable that the consolidated return basis of report- 
ing for the year 1942 ag contrasted with a separate 
basis of reporting, was advantageous to the group. 
Since consolidated returns were filed for 1940 and 
1941, any unused excess profits credit inhered in 
the common parent corporation, had separate re- - 
turns been filed for 1942. A preliminary survey 
of the smaller affiliates indicates that they would 
have incurred no excess profits tax hability. The 
Operating company, however, if placed on a sepa- 
rate basis without the benefit of the credit carry- 
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Plaintiff’s Exhibit No. 50—(Continued) 
overs, would have been lable for a net excess 
profits tax liability of $3,650,000 even if all other 
figures as shown in the return were left unchanged. 
This amount is offset by several factors. In the 
first place, on an individual basis, the operating 
companies’ interest on expense deductions would 
have increased $703,000. It would have lost, how- 
ever, its allocable share of the net operating loss 
reduction of approximately $438,000. Further, a 
portion of its earnings subject to excess profits tax 
rates would have been eliminated from normal tax 
rates. There would have been, in addition, a re- 
duction in the surtax rate on a separate basis of 
the 2% penalty for filing a consolidated return, 
which would have amounted to approximately 
$200,000 in tax. All ofthese factors combine to 
establish a net tax advantage of in excess of $1,550,- 
000 in the adoption of the consolidated return under 
the separate return. 

There is a further possibility of adjustment 
under the Internal Revenue Code provisions con- 
tained in Sections 23(g)(4) and (k)(5) by which 
the worthlessness of the operating company’s stock 
may produce a net loss for the year 1943 with pos- 


sible carryback application. ‘This is commented — 


upon rather than suggested as of certain value, 
since it is paradoxical to compute a loss upon the 
operating company’s stock which, through the me- 


chanics of consolidated return reporting, could be 


used to nullify the very income of the affiliate whose 
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Plaintiff’s Exhibit No. 590—( Continued) 
stock had become worthless. This matter will re- 
celve more careful consideration when the comple- 
tion of the reorganization makes possible the as- 
sertion of the claim for worthlessness of the oper- 
ating company’s stock. 

_ Apart from the 1942 tax liability, we are in- 
formed that a request has been addressed to the 
company for the submission of basic data to be con- 
sidered by the Bureau of Internal Revenue in con- 
hection with the application made under date of 
March 29, 1943, for permission to change the 
method of accounting from retirement to a depre- 
ciation basis for Federal income tax purposes. Un- 
der general procedures adopted in the Bureau 
the premission to change the basis of accounting is 
premised upon the agreement of the applicant to 
adoption of accumulated depreciation reserve bal- 
ances which, at the election of the company, may be 
determined by any one of the following methods: 


1. The accounts may be reconstructed from 
their beginning, or may start with the I.C.C. 
valuation, setting up as a reserve the difference 
between cost of reproduction new and cost of 
reproduction less accrued depreciation as de- 
termined at the valuation date. From either © 
starting point, the capital accounts shall be 
carried forward, increased by additions and de- 
creased by retirements, except that any increase 
in replacement costs, or additions or better- 
ments expensed, which have been deducted for 


1762 


Western Pacific R.R. Corp., et al., vs. 


Plaintiff’s Exhibit No. 50—(Continued) 
income tax purposes, may not be restored. De- 
preciation at rates to be agreed upon shall be 
computed for all years and accrued into a de- 
preciation reserve. From this reserve shall 
be deducted the cost of normal retirements, but 
for retirements due to casualty or special obso- 
lescence, which would have been allowable un- 
der depreciation accounting, only the accrued 
depreciation thereon shall be deducted. 


2. A reserve may be set up by multiplying 
the expired life of individual structures, or the 
weighted average ages of the accounts repre- 
senting groups of assets, now in service, by the 
depreciation rates agreed upon for these assets. 


3. <A reserve of 30% of the total depreciable 
accounts at the date of change may be set up. 
It is to be understood that this is on overall 
reserve and the total amount so computed is 
to be allocated to the different depreciable ac- 
counts on a reasonable basis, such allocation 
to be a matter of agreement between each rail- 
road and the Bureau. 


We are familiar with the requirements of the 
Bureau of Internal Revenue in connection with de- 


pree 


lation computations generally embodied in the 


Valuation Division questionnaire, the provisions 
of T.D. 4422 and related Bureau rulings, and have © 
discussed the railroad situation with the Bureau of 


Inte 
are 


rnal Revenue officials to whom these matters 
assigned. It will, undoubtedly, be necessary 
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Plaintiff’s Exhibit No. 50—(Continued) 

to complete preliminary computations under the 
elective methods prescribed, and to compare the 
possible annual benefits of depreciated accounting 
with the retirement basis heretofore followed, be- 
fore administrative action can be taken to com- 
plete the application for permission to change ac- 
counting basis filed with the Bureau of Internal 
Revenue. 

We will be glad to confer with your company 
officials in planning these preliminary surveys so, 
if possible, to minimize the work required and will 
be glad to make available to you the benefit of our 
experience in the assembly and presentation of 
data to the Bureau of Internal Revenue, if you elect 
to take advantage of the depreciation basis of tax 
accounting for 19438. 


Very truly yours, 
/3/ JAMES K. POLK. 
[Stamped]: The Western Pacific Railroad 
Corp., Received May 21, 1943. 
[Stamped]: T. M. S. May 21, 1943. 
[Endorsed]: Filed Feb. 2, 1949, 
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Western Pacific 


Will it embarrass you in the Western 
Pacific situation if the corporate 
charter of the Western Pacific Corpora - H 
tion is cancelled by the State of 
Delaware for failure to pay its 1940 
Delaware franchise tax prior to July 1, 
1943? 
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New York, N. Y. 


Dear Mr. Polk: 


Attached is form of communication to security holé- 
ers which The Western Pacific Railroad Corporation would like 
to hand out to persons applying at ite office for information 
as to the status of the Corporation. 


Ie there any reason in your mind, in connection 
with your letter to the Railroad Company of May 990, 1943, why 
the Corporation should not do this? 


Yours very truly, 
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The Western Pacific Railroad Corporation 


37: Wall Street 
New York, N. Y. 


To Holders of The Western Pacific Railroad Cor- 
poration Preferred Stock and Common Stock: 


As information, we give you below a brief state- 
ment as to the status of this Corporation. 

This Corporation is a holding company and not 
an operating railroad company. Its investments 
comprise the common and preferred stocks of The 
Western Pacific Railroad Company, one-half of the 
common stock of The Denver & Rio Grande West- 
ern Railroad Company and, in addition, certain 
other securities of both companies. These operating 
companies have been in process of reorganization 
since late in 1935, and, as a result, the Corporation 
has received no income on these investments during 
that period. 

Aside from the preferred and common stocks of 
The Western Pacific Railroad Company, the bal- 
ance of the securities owned by this Corporation 
are pledged as collateral under loans which have 
been in default since 1934 and on which interest 
has accumulated. 

After lengthy court procedure, throughout which 
this Corporation was represented by Counsel to 
protect the interests of its stockholders, the Western 
Pacific case was appealed to the United States 
Supreme Court for review. On March 15, 1943, 


1768 Western Pacific R.R. Corp., et al., vs. 


that court rendered its decision, affirming the plan 
of reorganization which was promulgated by the 
Interstate Commerce Commission and approved by 
the Federal District Court in San Francisco. That 
plan declares the unsecured indebtedness and the 
preferred and common stocks of The Western Pa- 
cific Railroad Company to be without value. 

The bank serving as Registrar of the Corpora- 
tion’s preferred and common stocks, having given 
notice of its resignation, effective May 1, 1943, and 
in view of the poor financial condition of the Cor- 
poration, it was determined by the officers that as 
Corporation no certificates for preferred stock or 
preliminary to liquidation and dissolution of the 
common stock would be accepted for transfer after 
April 29, 1943. The New York Stock Exchange 
suspended trading in the preferred stock on April 
29, 1943 (the common stock had been delisted in 1939, 
since which time it has been traded in the Over-the- 
counter market). 

In view of the Supreme Court’s decision, which 
indicates clearly that the unsecured indebtedness 
and the preferred and common stocks of The West- 
ern Pacific Company (all owned by this Corpora- 
tion) are of no value and, further, that all other 
securities owned by the Corporation are pledged as 
collateral under loans in default, and as the Cor- 
poration is without funds to continue its corporate 
existence, we regret to state we do not believe that 
during the course of liquidation and dissolution 
any assets will remain for distribution to holders 
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of the Corporation’s preferred and common stocks. 


JOHN F. WIENKEN, 
Secretary. 
date ? 
[Endorsed]: Filed Feb. 2, 1949. 


PLAINTIFE’S EXHIBIT No. 53 
January 8, 1944 
Memorandum 


In Re: Western Pacific Reorganization Trustees 
1943 Federal Income Tax Return 


Conferences were held today with Mr. Elsey, 
Mr. Englebright, Mr. DeGraff, and Mr. Gloster at 
the Company offices, and with Mr. Hlsey and Mr. 
Matthew at luncheon in connection with the deduc- 
tion to be claimed by the parent company on loss 
on the operating company’s stock, their effect 
thereof upon the tax liability of the subsidiary 
operating company. 

It was explained that under Internal Revenue 
Code provisions losses on the stock of operating 
subsidiary companies were specifically removed 
from the capital gains and loss classification and_ 
accordingly allowed as operating losses and, on con- 
Solidated return treatment the parent company loss 
could offset subsidiary company incomes. 

The Western Pacifie Railroad Corporation’s in- 
vestment in the (operating) Western Pacific Rail- 
road Company’s stock has been shown at $75,000,000. 
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The basis is under any calculation well in excess 
of the operating income of the operating company 
for 1943. 

There has been accrued on the operating com- 
pany’s books through November a reserve for Fed- 
eral tax liability of approximately $7,500,000. Since 
there will be no tax liability if this operating loss 
deduction on the consolidated return basis is al- 
lowed the suggestion was made that the books of 
account be adjusted so as to reflect at December 31 
no acrual for Federal tax liability on the part of 
the operating company for 1943. 

After considerable discussion it was decided ten- 
tatively to set up a “‘ Reserve for Road Improve- 
ment’’ in an amount approximating the $7,500,000 
figure. This action is to. be taken upon order of 
the court after appropriate application for same. 
As a preliminary step the procedure is to be further 
studied and submitted to the Reorganization Com- 
inittee for their approval, which if obtained is to be 
then submitted to the Trustees for their approval. 
In support of the dollar reserve, accrual engineer- 
ing studies are to be compiled showing cost of 
change of existing rails from 80 to 112 pounds, in- 
stallation of continuous block system, substitution 
of concrete for timber tunnel linings, and possibly — 
extension of centralized traffic control. Studies are 
also to be included of cost of acquiring modernized 
passenger and freight equipment. Further eonfer- 
ences are to be held Monday on these matters. 

Mr. Gloster furnished the undersigned with a | 

| 
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preliminary draft of engineering studies on machin- 
ery and equipment investments for consideration in 
connection with the Bureau requirements for sub- 
mission of data under Treasury Mimeograph 58. 

Discussions were also had with Mr. Matthew and 
Mr. Elsey concerning the program for corporate re- 
adjustment and substitute lease arrangements with 
the Salt Lake City Union Depot and Railroad Com- 
pany. Mr. Matthew has completed a draft of lease 
and a copy is to be furnished me for review. In the 
draft Mr. Matthew has made provision for limited 
preferred stock dividend requirements, but in the 
light of the discussion of Mr. McAllister’s sugges- 
tions has noted that these provisions are subject 
to revision to accord with the proposals prepared 
by Mr. Hart and the undersigned. Mr. Matthew 
is to join in the conferences to be held Monday in 
regard to both the tax return and the Salt Lake 
Depot matters. A request was made that opinion 
letter of counsel be drafted covering the tax return 
deduction item and this will be done after review 
of the applicable statutory provisions Monday. 


aie Pe. 


[Endorsed]: Filed Feb. 2, 1949. 
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Filed Feb. 21, 1944 
C. W. Calbreath, Clerk 
Allan P. Matthew, 
1500 Balfour Building, 
San Francisco 4, California 


In the District Court of the United States, for the 
Northern District of California, Southern Divi- 
sion 

No. 26591-S 
7100 000 
In the Matter of 


THE WESTERN PACIFIC RAILROAD COM- 
PANY, 
Debtor. 


PETITION FOR AUTHORITY TO ESTAB- 
LISH A RESERVE FUND FOR CONTIN- 
GENT TAX LIABILITIES 


T. M. Schumacher and Sidney M. Ehrman, the 
duly appointed, qualified and acting Trustees of the 
properties of the Debtor above named, hereinafter 
referred to as the Trustees, hereby represent to the 
Court and petition as follows: 


I. 

The Trustees are advised and believe that the | 
Debtor and the Trustees have no Federal income | 
or excess profits tax liability for the year 1943. | 
However, the Commissioner of Internal Revenue 
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has not yet passed upon the question, and the Trus- 
tees believe that it is in the best interests of the 
estate of the Debtor to provide a reserve fund out 
of which 1943 Federal income and excess profits 
taxes may be paid in the event that liability there- 
for should be established. The Trustees are ad- 
vised and believe that the sum of $7,160,000 will be 
adequate to cover any possible liability for such 
taxes for the year 1943. The estate of the Debtor 
contains sufficient cash derived from the earnings 
of the railroad of the Debtor during the year 1943 
to establish a reserve fund in the amount of $7,100,- 
000 without using funds required for other pur- 
poses. 
IGE 

It is the judgment of the Trustees that such re- 
serve fund should be invested in United States 
Treasury securities. The Trustees propose to 
designate the fund as the ‘‘Reserve Fund for Con- 
tingent Tax Liabilities.’ 


Wherefore, your petitioners pray that they be 
authorized to establish, out of the earnings of the 
railroad of the Debtor during the year 1948, a re- 
serve fund in the amount of $7,100,000, to be desig- 
nated as the ‘‘Reserve Fund for Contingent Tax 
Liabilities,’’ to be invested in United States Treas- 
ury securities, and to be used for the payment of 
any Federal income and excess profits taxes which 
may be found due for the year 1943. 


ALLAN P. MATTHEW, 
Counsel for Petitioners. 
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State of California, 
City and County of San Francisco—ss. 


Charles Elsey, being first duly sworn, deposes 
and says: 

That for more than twelve years last past he has 
been the President of The Western Pacific Railroad 
Company and since the appointment of the Trustees 
of the properties of said Company he has been their 
Agent in immediate charge of the railroad and 
other property of that Company; that he has read 
the foregoing petition and knows the contents 
thereof and the same is true of his own knowledge. 


CHARLES ELSEY. 


Subscribed and sworn to before me this ..... day 
of February, 1944. 
[Notarial Seal] 
Notary Public in and for the City and coun of 
San Francisco, State of California. 


[Endorsed]: Filed Feb. 3, 1949. 


PLAINTIFEF’S EXHIBIT No. 63 
January 23, 1945 
Memorandum for Colonel Coulson: 


The Western Pacific Railroad Company Journal 
Entries Reflecting Completion of Reorganiza- 
tion 

A conference was held today by Colonel Coulsonl 

L. J. Gosney and the undersigned in which were 


: 
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Plaintiff’s Exhibit No. 68—(Continued) 
discussed the principles involved in the suggested 
journal entries attached to and made a part of the 
memorandum of conference of January 17, 1945, 
with the Bureau of Accounts of the Interstate Com- 
merce Commission. 

It was noted that the fundamental premise of 
such journal entries was that there must be re- 
flected upon the books of the continuing corporate 
entity the factual changes occasioned by the reor- 
ganization, and that this premise necessarily re- 
jects any such concept as the Bureau of Accounts 
apparently had when they suggested in their letter 
of December 6, 1944, opening up a new set of 
books for a new corporation. 

It was clearly understood and agreed that under 
no circumstances would the corporation jeopardize 
its primary tax advantage deliberately secured 
through the maintenance of the continuity of the 
1916 corporation by voluntarily filing any proposed 
journal entries of the type suggested in the letter 
of December 6, 1944. Subject to such amendments, 
additions and corrections of dollar figures as will 
develop from the use of the December 31, 1944, 
closing figures, it is the position of counsel and of 
Colonel Coulson as a member of the Board, that the- 
entries as reflected in principle in the memorandum 
of the January 17th conference should form the 
basis of the proposed journal entries to be pre- 
pared and submitted for Interstate Commerce Com- 
mission consideration. 


1776 Western Pacific R.R. Corp., et al., vs. 


Plaintiff’s Exhibit No. 683—(Continued) 

‘There is attached a photostatic copy of a work 
sheet reflecting the type of balance sheet before and 
after journal entries of the kind indicated in the 
January 17th memorandum. It was noted, of 
course, that the position estimated as of December 
31st will probably vary materially in the cash and 
current asset classifications from the actual figures 
which will form the starting point for the proposed 
journal entries and schedules to be submitted to 
the Interstate Commerce Commission. It will also 
be noted that the resulting balance sheet will reflect 
an unearned surplus of approximately $83,000,000.00 
and that of this sum only the amount of $75,800,- 
000.00 is to be classified as ‘‘paid-in surplus’’ for 
Federal income tax purposes, the balance constitut- 
ing ‘‘accumulated earnings and profits’? in any in- 
vested capital or source of dividend distribution 
computation. 

A discussion was also had with regard to the 
book accounting in respect of the interest on the 
income bonds. The payment of interest on these 
securities cannot be determined until sometimes be- — 
tween January and May when the formal action of © 
the Poard of Directors in its determination of avail- | 
able income and authorization of the payment of © 
interest is the ultimate act bringing into existence 
liability on the part of the corporation for payment. | 
Thus from a technical viewpoint the interest is 
aeruible only when and as there is this formal 
Board action. From a practical viewpoint, there is 
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Plaintiff’s Exhibit No. 683—(Continued) 

equal justification for this position since the cor- 
poration enjoys the use of the borrowed funds 
whether or not during each year there are available 
earnings to pay interest, and the use of the bor- 
rowed funds justifies a deduction of compensation 
equally in every year. The payment within a calen- 
dar year is a fair compensation for the actual use 
of borrowed money during that calendar year. 

There is a further tax aspect which is of extreme 
importance and that is that theoretically and prac- 
tically there could be no accrual of interest at any 
time prior to the issuance of the bonds and to insist 
that there were such an accrual would be an attempt 
to secure a small interest deduction for 1944 in com- 
parison to the interest deduction now allowable on 
the old debt structure up to the turnover date under 
the St. Paul decision. As far as is concerned the 
practical booking of interest on the income bonds 
in 1945, subject to some objection which we cannot 
find in the Interstate Commerce Commission’s pre- 
scribed system of accounts, it might be that there 
could be accrued-monthly one-twelfth of an esti- 
mated annual interest payment on the bonds by a 
debit to interest expense and a credit to a reserve 


for estimated interest liability. Upon the payment - 


of interest, for instance in May of 1945, cash could 
be credited and this reserve debited and the reserve 


' balance immediately after such entry constituting a 
deferred charge to the remaining months in the year 
» would be absorbed by the monthly entries of the 
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Plaintiff’s Exhibit No. 68—(Continued) 
remaining months in the year. In this manner 
there would be no distortion as between months of 
income statements. As to the handling of this, how- 
ever, in the current accounts—so long as there is no 
reflection of liability at December 31, 1944, for any 


accrued interest on the income bonds—this office 


would be glad to receive the comments and sugges- 
tions of the accounting officers of the corporation. 

Colonel Coulson suggested that as soon as the De- 
cember 31st figures are available every effort should 
be made to have a preliminary draft of the journal 
entries prepared and forwarded to this office for 
review as to tax implications as well as for Inter- 
state Commerce Commission presentation purposes. 
It was his suggestion that a memorandum of this 
conference and of the January 17th conference to- 
gether with the exhibits be forwarded to Mr. De- 
Graff so as to give Mr. DeGraff the viewpoint of 
this office on these matters. 


J. ee. 


[Endorsed]: Filed Feb. 3, 1949. 
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Whitman, Ransom, Coulson & Goetz 
40 Wall Street, New York 5, N. Y. 


May 31, 1946 
Mr. C. R. Krigbaum 
Internal Revenue Agent in Charge 
225 Broadway 
New York, N. Y. 


Attention: Mr. T. K. Leahy 


The Western Pacific Railroad Corporation 
Federal Income Taxes 1942 and 1943 


Dear Sir: 

The audits of the Federal Income Tax Returns 
filed by the above named corporation are now being 
made by representatives of your office. In advance 
of the consideration of other issues, preliminary 
review is being given to the deduction claimed in 
the 1943 tax return for the loss sustained in the 
worthlessness occurring during that year in the 
stock of The Western Pacific Railroad Company. 
In order to facilitate the consideration of this mat- 
ter, and without any attempt at this time to submit 
arguments in support of the claim of the taxpayer, 
there is furnished below a summary of the facts ~ 
believed pertinent in this matter. The taxpayer 
Specifically reserves the right to supplement this 
statement of facts and to submit a brief in support 


| of the propriety of the claim for deduction in 1943. 


| 


The Western Pacific Railroad Corporation was 
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Plaintiff’s Exhibit No. 64—(Continued) 
organized under the laws of the State of Delaware 
in 1916 and has owned at all times from on or about 
July 14, 1916, to April 30, 1944, all of the outstand- 
ing stock of The Western Pacific Railroad Com- 
pany. This latter company is a California corpora- 
tion which has owned and operated railroad prop- 
erties in the States of California, Nevada and Utah 
from 1916 to date. On August 2, 1935, a petition 
was filed in the United States District Court for 
the Northern District of California, Southern Divi- 
sion, for reorganization of The Western Pacific 
Railroad Company under the provisions of Section 
77 of the Bankruptcy Act, as amended; simultane- 
ously, a copy of said petition was filed with the 
Interstate Commerce Commission. 

During 1936, 1937 and 1938 various plans of re- 
organization were filed with the Interstate Com- 
merce Commission and hearings were held by the 


Commission. The resulting plan of reorganization — 
formulated by the Interstate Commerce Commis- — 


sion was duly certified to the United States District _ 


Southern Division, and that Court after further 
hearings and argument, on August 15, 1940, entered 


an order approving the plan of reorganization pro- | 


posed by the Interstate Commerce Commission. 


All plans of reorganization filed with the Inter- — 
state Commerce Commission by the parties recog- — 


nized value for the stock of The Western Pacific 


Railroad Company. The exclusion of the stock | 
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Plaintiff’s Exhibit No. 64—(Continued) 
from participation by the Interstate Commerce 
Commission in the plan which it promulgated was 
vigorously contested before the Commission and 
before the United States District Court, both by the 
debtor company and by other parties to the pro- 
ceeding. 

Appeals were duly taken from the aforesaid order 
of the United States District Court to the United 
States Circuit Court of Appeals, Ninth Circuit, and 
in a decision handed down November 28, 1941, the 
Circuit Court of Appeals reversed the order of the 
District Court and ordered the case remanded for 
further proceedings. A principal contention of the 
debtor company, The Western Pacific Railroad 
Corporation, and other appellants before the Cir- 
cuit Court of Appeals, was that the asset value and 
earning power of the debtor justified the participa- 
tion of its stock in the reorganization. The Circuit 
Court of Appeals sustained this contention to the 
extent of holding that the Commission and the 
District Court had made no findings to justify the 
exclusion of this~stoeck from participation. The 
Commission plan was based upon a forecast of earn- 
ings in the light of the worst depression experience 
‘the railroads had ever had. It is submitted that it ~ 
‘is obvious that at the time of the Circuit Court 
of Appeals’ decision the financial condition of the 
debtor was such that it would have been impossible 
to make any current findings of fact which would 
exclude the stock from participation in the reor- 
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Plaintiff’s Exhibit No. 64—(Continued) 
ganization. Accordingly, the Cireuit Court of Ap- 
peals’ reversal of the District Court was a practical 
insurance of participation in the reorganization by 
the equity ownership of the debtor company. 

Petitions for certiorari to review the Circuit 
Court of Appeals decision were filed in the United 
States Supreme Court early in 1942. These peti- 
tions for review were granted by the Supreme 
Court on April 27, 1942, and the matter was argued 
before that Court in October, 1942. In the proceed- 
ing before the Supreme Court, the debtor and The 
Western Pacific Railroad Corporation both vigor- 
ously presented the claim that the decision of the 
Circuit Court of Appeals be sustained and that the 
demonstrated earning power and fair value of the 
operating properties warranted recognition of value 
for the stock. On March 15, 1943, the United States 
Supreme Court reversed the Circuit Court of 
Appeals and sustained the United States District 
Court, remanding the case to that Court for further 
proceedings under the provisions of Section 77 of 
the Bankruptcy Act. A petition for rehearing in 
this matter was denied by the Supreme Court and 
its decision became final on or about April 19, 1943. 

Thereafter during the year 1943 the proceedings 
which are expressly required by the provisions of 
Section 77 of the Bankruptcy Act, as preliminary 
to a confirmation of a plan of reorganization, 
were taken in this case. The votes of security 
holders on acceptance of the plan were canvassed 
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and recorded by the Interstate Commerce Commis- 
sion. ‘The favorable result of the vote was duly 
certified by the Interstate Commerce Commission 
to the United States District Court as required by 
the Bankruptcy Act. Thereafter upon notice to 
all parties and publication, a hearing was had on 
the confirmation by the United States District 
Court. On the record made at such hearing, the 
District Court under date of October 11, 1943, 
entered its order of confirmation of the plan. No 
appeals were taken from said order and it became 
final on or before November 20, 1943. 

Under the plan of reorganization so confirmed by 
the United States District Court, The Western Pa- 
cific Railroad Corporation was excluded from any 
participation, and its stock ownership in The West- 
ern Pacific Railroad Company thereupon became 
worthless. The taxpayer claims that the stock of 
The Western Pacific Railroad Company at all times, 
until the date of the Supreme Court decision March 
15, 1943, had a real and material fair market value, 
and that the stock became worthless on or after 
March 15, 1943, and, accordingly, that the loss oc- 
casioned by the worthlessness of the stock was prop- 
erly deductible under the provisions of Section 23 ~ 
(¢) of the Internal Revenue Code in the determina- 

‘tion of the consolidated taxable net income for 1943. 


Very truly yours, 


: WHITMAN, RANSOM, 
| - COULSON & GOETZ. 
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Know All Men By These Presents, that The 
Western Pacific Railroad Corporation, a Delaware 
corporation, by these presents hereby makes, con- 
stitutes and appoints James K. Polk and Harold F. 
Noneman, of the law firm of Whitman, Ransom, 
Coulson & Goetz, 40 Wall Street, New York 5, New 
York, and Patrick J. Cavanaugh, an attorney 
associated with said firm, or either of them, its true 
and lawful attorneys, to appear for it and represent 
it before the Treasury Department, in connection 
with any matter involving its Federal Income Tax 
for the taxable years 1940 to 1945 inclusive, and to 
appear for and represent it before the Bureau of 
Internal Revenue, or any unit, division, or agent or 
employee thereof relative to any tax liability 
claimed against it for the taxable years 1940 to 
1945 inclusive, giving and granting its said attor- 
neys full power to do everything whatsoever re- | 
quisite and necessary to be done in the premises, 
and to receive refund checks, to execute waivers of _ 
the statute of limitations, and to execute closing | 
agreements, as fully as the undersigned might do if — 
personally present, with full power of substitution — 
and revocation, at any time subsequent to the date | 
hereof and prior to the revocation hereof. . 

It is hereby requested that a copy of all com- | 
munications regarding any matter in which the said | 
attorneys are hereby authorized to act be addressed | 
to James K. Polk, Esquire, at his office address, 40 
Wall Street, New York 5, New York. 
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All powers of attorney heretofore given for the 
purposes herein enumerated by the undersigned are 
hereby revoked. 


In Witness Whereof, the said The Western Pa- 
cific Railroad Corporation has caused its corporate 
name tobe signed hereto by its President and its 
corporate seal affixed and attested by its Secretary 
all as of the 26th day of June, 1946. 


THE WESTERN PACIFIC 
RAILROAD CORPORATION, 


[Seal] By /s/ M. J. CURRY, 
President. 
Attest: 
/s/ M. C. VALOUCH, 
Secretary. 


[Endorsed]: Filed Feb. 3, 1949. 


PLAINTIFE’S EXHIBIT No. 66 


[Western Union Telegram Form] 


CDU771 NL PD-CD New York NY 6 


Allan P. Matthew, 

Balfour Bldg., S Fran. 
Received Dee. 7, 1946. 
Answered 12/7/46 BE 


We have an embarrassing situation in connection 
with examinations before trial in pending stock- 


holders’ suits because of various capacities in which 
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Curry has acted. He is president of the holding com- 
pany. As such he holds certain files and papers of 
the holding company. We have pointed out neces- 
sity of distinction between these files and files of cor- 
respondence written or received by him or Schu- 
macher as former officers of operating company. 
These files belong to operating company and should 
be technically in our custody as tax counsel insofar 
as they involve the tax matters. Curry raises ques- 
tion under your letter May 8, 1945 to bankruptcy 
trustees. Schumacher asked Curry to act as his rep- 
resentative in retaining custody of trustees books 
and records. This has been construed to include all 
correspondence with officers of operating company 
during reorganization period. In our judgment rec- 
ords directly affecting operating company must nec- 
essarily be turned over to operating company by 
bankruptcy trustees even though they remain avail- 
able to bankruptcy trustees. Can you clear this sit- 
uation by wire to us or directly to Mr. Curry? 


COULSON. 


[Marginal note]: W.P. REORG. 
[Stamped]: Received Dec. 7, 1946. 
[Stamped]: <Ans’d. Dec. 7, 1946.—BE 
[Endorsed]: Filed Feb. 3, 1946. 
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The Western Pacific Railroad Corporation 
100 West Tenth Street, 
Wilmington 99, Delaware. 


At New York 5, N. Y. 
40 Wall Street, 
(Fifty-first Floor) 
April 4, 1947. 
Pierce & Greer, 
44 Wall Street, 
New York 5, N. Y. 


Attention: Mr. F. C. Nicodemus, Jr. 


Dear Mr. Nicodemus: 

Herewith copy of letter dated April 2, 1947, and 
enclosure, from Mr. James K. Polk, of Whitman, 
Ransom, Coulson & Goetz, in regard to the Corpora- 
tion’s Federal Income Taxes for years 1942 and 
1943 and period January 1 to April 30, 1944. A copy 
is also being sent to Mr. A. Perry Osborn. 

This will be presented to the Board at meeting 
called for next Tuesday, the 8th, for consideration 
and such action as the Board may direct. 


Yours very truly, 
/s/ M. J. CURRY, 
President. 
Enclosure 


ec. Mr. A. Perry Osborn, 
20 Exchange Place, 
New York 5, N. Y. 
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(Copy) 
Whitman, Ransom, Coulson & Goetz 
40 Wall Street, New York. 


April 2, 1947. 
Mr. Michael J. Curry, 
President, 
The Western Pacific Railroad Corporation, 
Room 5205, 
40 Wall Street, 
New York, N. Y. 


Federal Income Taxes for Years 1942 and 
1943 and Period January 1 to April 30, 1944. 


Dear Mr. Curry: 

As you doubtless know, Internal Revenue Agent 
Thomas Leahy has been conducting an examination 
of the operations of The Western Pacific Railroad 
Corporation and its affiliated companies for the cal- 
endar years 1942 and 1943 and the period from Janu- 
ary 1 to April 30, 1944. His activities in this connec- 
tion seem to be approaching completion. I have 
thoroughly covered with him all phases of the mat- 
ter and this report is being made to you so that you 
may be advised of its current status. 

In the course of his examination, Revenue Agent 
Leahy originally determined, on a tentative basis, | 
that the worthlessness of the stock of The Western 
Pacific Railroad Company occurred in the year 1940. 
Although in view of the intermediate status of the | 
matter no formal advice or notice of a proposed de- 
ficiency had been or could then be received, our ten- 


: 
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tative computations indicated that the deficiencies 
that would be asserted on the basis of any such deter- 
mination as to the year of loss, would be considerably 
in excess of any reserve provision heretofore made 
against such tax lability. We immediately took the 
matter up with the local office of the Internal Reve- 
nue Agent in Charge, and various conferences were 
held at which were presented the taxpayer’s views 
that this loss occurred in the year 1943. 

The matter was submitted by the Internal Reve- 
nue Agent in Charge to the Office of the Commis- 
sioner of Internal Revenue in Washington, D. C. for 
advice. Conferences were held with Bureau officials 
in Washington in connection therewith. It was first 
proposed by the Bureau officials at Washington to 
support the tentative determination of the field ex- 
aminer that the stock became worthless in 1940. In 
further conferences in Washington it was suggested 
that the matter was one appropriate for disposition 
by settlement or agreement between the parties. At 
the request of the Commissioner’s Office, a written 
proposal as a basis for settlement was made by me 
as attorney-in-fact under date of February 11, 1947, 
a copy of which J am enclosing. After consideration 
by the Bureau officials, the case was recently returned - 
by them to the local office of the Internal Revenue 
Agent in Charge. Revenue Agent Leahy, whose in- 
vestigation was to a large extent suspended during 


the pendency of the matter in Washington, has now 


resumed his activities and is, we believe, now in the 
process of completing the draft of his report. His 
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conclusions, we are hopeful, are now in accord with 
the proposal submitted to the Washington officials. 

The proposal as to a possible basis for settlement 
is presently pending in the local office of the Internal 
Revenue Agent in Charge and will continue in that 
status until final action thereon can be taken by the 
appropriate Bureau officials. Under the Bureau 
practice and the necessities of this particularly diffi- 
cult case, there will probably be an interval of at 
least two months before an agreement can be reached 
with those who must approve it, if it is accepted. 
It can be revoked at any time prior to such accep- 
tance and there will be ample time for consideration 
by you and your associates before definitive action 
is taken. 

If the Government approves the proposed basis 
for settlement, it will be an unusually advantageous 
disposition of the matter. The doubts as to the con- 
struction of the applicable Internal Revenue Code 
provisions are so real and the factual background so 
involved, that the Government would certainly be 
fully justified in resisting our claim in its entirety, 
if complete recovery were to be sought for 1942 as 
well as avoidance of all liability for 1943 and the 
period ended April 30, 1944. We would then be com- 
pelled to pursue our rights even to the Supreme 
Court of the United States. In any such extended 
litigation, we would necessarily incur all of the risks 
usually attendant upon any litigation, plus the in- 
evitable bringing to bear on the problem, in behalf 
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of the Government, of a succession of fresh and in- 
genious minds, eager to establish full tax liability in 
a case involving such large sums. The determination 
of the year of worthlessness is a factual matter in- 
volving a risk of loss which in itself, in my carefully 
considered opinion, fully justifies the proposed basis 
of settlement. This is entirely apart from other seri- 
ous defenses which would most certainly be asserted 
by the Government, if it were to contest our posi- 
tion in the case. 

It is, therefore, my definite recommendation that 
in the event the Government advises us of its will- 
ingness to close the matter on the basis suggested in 
the attached proposal, that the matter be so disposed 
of as promptly as possible. You will, of course, be 
advised promptly of any definitive corporate action 
required from your corporation to that end. I can- 
not impress upon you too much the depth of my con- 
viction as to the importance of moving promptly 
when and if opportunity arises to close this matter 
on the basis proposed. I am fortified in this by the 
years of my experience in the Bureau of Internal 
Revenue and my knowledge of the extreme sensi- 
tivity which attends the situation in the Bureau in 
any case of this magnitude. 

I will be glad to discuss this matter with you and 
_ your associates at any convenient time. 


Very truly yours, 
/s/ JAMES K. POLK. 
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(Copy) 
Whitman, Ransom, Coulson & Goetz 
40 Wall Street, New York 5, N. Y. 


February 11, 1947. 


The Honorable Joseph D. Nunan, Jr., 
Commissioner of Internal Revenue, 
Washington, D. C. 


Attention: Mr. Frank Eddingfield. 


Re: The Western Pacific Railroad Corpo- 
ration and Affiliated Corporations 
1942, 1943 and 1944 Iederal Income 
Taxes. 
Dear Sir: 

The Western Pacific Railroad Corporation and its 
affiliated subsidiaries filed consolidated returns for 
the calendar years 1942 and 1943 and the said West- 
ern Pacific Railroad Corporation filed a consolidated 
return for the calendar year 1944 including therein 
its said subsidiaries for the period from January 1, 
1944, to April 30, 1944, during which period affilia- 
tion existed. 

On the said return for 1942 a consolidated tax lia- 
bility of $4,201,821.54 was reported and duly assessed 
and paid. On the said return for 1943 there was re- 
ported a net loss and no taxable income. On the said 
return for 1944, based on a carryover of the unused 
1943 net loss, there was reported no taxable income 
and no tax lability. A claim for refund of the tax 
so paid for 1942, based on a carryback of the said 


Western Pacific kR.R. Company, ete. 1793 


Plaintiff’s Exhibit No. 68— (Continued) 
1943 net loss, was filed and is now pending in your 
office. 

The taxpayer on behalf of itself and its aforesaid 
affiliated subsidiaries hereby offers to settle and de- 
termine the tax liabilities of the said corporations 
for the said taxable years 1942, 1943 and 1944 in the 
amounts shown on the returns filed as aforesaid. 
This proposal of settlement does not relate to or af- 
fect the tax liability of the said subsidiaries from 
and after April 30, 1944, when their affiliated status 
with The Western Pacific Railroad Corporation was 
terminated. The within proposal is made without 
prejudice to any rights or claims of the parties, if 
the proposal is not accepted by you. 

As part of this proposal The Western Pacific Rail- 
road Corporation, on behalf of itself and its afore- 
said affiliated subsidiaries agrees that, if this propo- 
sal is accepted, it will consent to a rejection of the 
said claim for refund of the 1942 taxes and further 
agrees not to sue upon said claim or file other or 
further claims in respect of 1942 taxes on any ground 
whatsoever. It is. further agreed by the said The 
Western Pacific Railroad Corporation on behalf of 
itself and its aforesaid affiliated subsidiaries that if 
this proposal is accepted it will execute or procure . 
the execution of any other or further agreements or 
assurances requested by the Commissioner of Inter- 
nal Revenue for the purpose of effectuating the set- 
' tlement. 

Authority for the submission of the within propo- 
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sal of settlement by the undersigned is contained in 
a Power of Attorney heretofore filed in your office. 


Respectfully, 


THE WESTERN PACIFIC 
RAILROAD CORPORATION 


JAMES K. POLK, 
Attorney-in-Fact. 


[Endorsed]: Filed Feb. 3, 1949. 


PLAINTIFF’S EXHIBIT No. 69 


The Western Pacific Railroad Corporation 
100 West Tenth Street, 
Wilmington 99, Delaware. 


May 5, 1947. 
At: New Yorks, N.Y. 
40 Wall Street, 
Fifty-first Floor. 


Mr. James K. Polk, 

Messrs. Whitman, Ransom, Coulson & Goetz, 
40 Wall Street, 

New York 5, N. Y. 


Dear Mr. Polk: 


After the conference between the Board Commit- 
tee dealing with Corporation tax matters, and your- 
self, held in your office on April 15th, we have further 
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considered the questions involved and the points 
raised at the conference. 
We are prepared to recommend to the Board the 
sending to you of a letter of general approval of the 
proposed tax settlement, outlined in your letter to 
the Corporation under date of April 2nd, signed by 
myself as President, with a copy of an authorizing 
resolution of the Board. 
We will expect to be informed as to the progress 
of the negotiations and if there are any changes in 
the proposed settlement the Corporation must be en- 
tively free to reconsider its approval. 
Although we wish to be entirely cooperative in this 
matter, the Corporation finds itself embarrassed by 
the action of the Western Pacific Railroad Company 
in opposing judicial settlement of the allocations of 
tax benefits, if any, derived from the application of 
the capital losses of the Corporation for the benefit 
of the Group. The Railroad Company’s pleadings 
that the Railroad Corporation should be denied its 
day in court by reason of the statute of limitations 
and the District Court’s injunctive order in reorgan- 
ization, does not invite the kind of cooperation from 
the Railroad Corporation that a settlement of the 
tax case, so ably and fairly proposed by you as coun- 
sel for both the Railroad Company and the Railroad . 
Corporation, requires. Had there been any question 
-of the Railroad Corporation’s right to a determina- 
‘tion of the question of allocations of tax benefits, we 

feel sure that counsel representing both the Railroad 
{Company and the Railroad Corporation would have 
; 
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specifically stipulated, at the time of the filing of the 
consolidated returns, for such allocation to be deter- 
mined by the court, if the parties found themselves 
unable to agree thereto. Inasmuch as in the proposed 
settlement the Railroad Corporation foregoes its re- 
fund claim of $4,200,000, we think it appropriate 
that a stipulation promptly be entered into between 
the Railroad Company and the Railroad Corpora- 
tion, and the other members of the Group, which will 
insure the Corporation its day in court for a settle- 
ment of the questions of proper and equitable alloca- 
tions of tax savings, if any, as well as fixing the 
amount of the refund as the basis for such savings. 
We trust you will use your good offices, repre- 
senting both parties in this situation, to secure the 
approval of the Railroad Company to such a stipu- 
lation. | 
Very truly yours. 


/s/ M. J. CURRY, 
President. 


ec: Mr. F. C. Nicodemus, Jr. 
Mr. A. Perry Osborn 
Mr. Willis D. Wood 


[Endorsed]: Filed Feb. 3, 1949. 


